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POSMEKYBAHHA APIBHOI'O XYJII'AHCTBA BI{
XYJITAHCTBA 3A 3AKOHOJIABCTBOM YKPAIHU

Kaouko Bosiogumup MukosainoBuy

KaHIUJIAT IOPUIUIHIX HAYK

cTapmuvii BUKIaAa4 kadeapu myOaigHO-MPaBOBUX AUCIUILTIH
binonepkiBchbKUi HAIllOHATBHUN arpapHUi YHIBEPCUTET,
Ykpaina

VY npaBo3acTOCOBHIM MpaKTUIl YacTO BUHHUKAIOTh CKJIQHOII 3 BU3HAYCHHSIM
paBoBOi KBamidikallii a1, skl MOXKYTh PO3IIHIOBATUCS SIK IpiOHE XYJIIraHCTBO ab0 SK
xyJiraocTBo. HeBipHa kBamidikallisi TSrHE 3a COOOI0 MOPYIIEHHS MpaB 0CcOOM Ta
HEJJOTPMMAHHS TPHUHIIMIIB 3aKOHHOCTI Ta crpaBenauBocTi. Came TOMY NUTaHHS
PO3MEXKYBaHHS IIUX MIPABOMOPYIICHD € HA3BUYAMHO aKTyaTbHUM.

3rigno 31 ct. 173 Kogekcy YkpaiHu mpo aaMIHICTPATUBHI MPaBONOPYLIECHHS,
ApiOHE XYJIraHCTBO — L€ HEUEH3ypHa Jlallka B TPOMAJICBKMX MICISIX, 00pasiuBe
YIIUISTHHS O TPOMAJISH Ta 1HIII MOA10H1 A11, 0 NOPYIIYIOTh TPOMAJChKUI MOPSAIOK 1
CIIOK1¥ rpomMajisiH [2].

XapakTepHUMHU O3HAKaMU JIPIOHOr0 XyJIITaHCTBA €: MICIE€ BUNHEHHS — TPOMAJICHKE;
XapakTep Al — He3HAYHHUI PiBEHb CYCHUIbHOI HeOe3neku; (popma BUHU — YMHCHA,
CaHKIII — aJIMIHICTpaTUBHE CTATHEHHA (mITpad, rpomMajachki abo BUIIpaBHI pOOOTH,
a7MIHICTPaTUBHUMN apellT).

XyniraactBo y cT. 296 KpumiHaibHOTO KOJIEKCY YKpaiHU BU3HAYAETHCS K TPyoOe
MOPYIIEHHSI TPOMAJICHKOTO TOPSIKY 3 MOTHBIB SIBHOI HEMOBArd JI0 CYCIIJIbCTBA, SIKE
CYIPOBOJIKYETHCS OCOOIMBOIO 3yXBANICTIO a00 BUHATKOBHUM ITUHIZMOM [1].

XapakTepHUMHU O3HaKaMH XYJIITaHCTBA €: MOTHB — sIBHA HEMOBAra /0 CyCHiIbCTBA;
CTYMiHb MOPYILIEHHS MOPAIKY — I'pyOMil; croci0 BUMHEHHS — 3yXBaJMid, [IUHIYHUH,
1HO/1 13 3acCTOCYBaHHSIM 30poi abo0 MpeAMETIB, MPUCTOCOBAHMX [JIs HAHECEHHS
TIJIECHUX YIIKOJKEHb; MOKJIMBA T'PYyNOBICTh 200 PELMJIMB; CAHKI[ — KpUMIHAJIbHA
BIIMOBIATBHICTh (OOMEXEHHS UM 1M030aBJICHHS BOJII).

Kputepisimu po3mexyBaHHS € HACTYIHI: 3a CTYyNEHEM CYCHiIbHOI HeOe3MeKu:
ApiOHE XyJIraHCTBO HE TAITHE 3HAYHUX HACHIJAKIB, TOAl SK XYJITAHCTBO MOXKE
CTAHOBHUTH CEPHO3HY 3arpo3y IrpoMajCchbKOMY MOPSJIKY, CIIOKOI0 abo HaBITh Oe3Ieli
rpOMaJIsiH; 32 MOTHBAaMU Ta MUIIMH MTPABOMOPYIITHUKA: Jii, BAMHEHI 3 MOTUBIB SIBHOI
HETOBAaru JI0 CyCHUIbCTBA, € XapaKTEPHUMHU JIJIs1 KPUMIHAIBHOTO TIPABOMIOPYIIICHHS. 3a
BIICYTHOCTI ~Takoro MOTHBY 3a3BM4Yail  HIEThC MNpO  aaAMIHICTpAaTHBHE
MPaBOMOPYIIICHHS; 3a IHTCHCHBHICTIO TMPOTHUIPABHUX [ii: 3BUYaliHAa Jalka Yu
OJIHOPA30BE YITUISTHHS /10 0Ci0 — 11, HalIMOBIpHIIIe, IPiOHE XyMraHcTBO. SKIIO X Jii
CYTPOBOIKYIOThCS HACHIILCTBOM, TIOTPO3aMH, BaHJATI3MOM — II€ O3HAKH XYJIITaHCTBA;
3a crocoOOM BYMHEHHS Ta HaCHIAKaMH: XYJIFaHCTBO MOJKE BKJIIOYATH ii, MO0
CIIPUYMHUJIN TIJIECH1 YIIKOPKEHHS, MOIIKOPKEHHS MaiiHa, a00 OyJIu BYMHEHI IPYIIO0
oci0.

Ha nymky Onedipa B.I., BiaMiHHOIO OCOOJMBICTIO JAPIOHOTIO XYJIITaHCTBA BiJl
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XYJITaHCTBA, 110 KApPAEThCA B KPUMIHAIBHOMY MOPSJKY, € T€, 110 BOHO HE Mae
XapakTepy TpyOOro MOpPYIIEHHS TPOMAJCHKOTO MOPSAKY, SIKE 3alOJiI0€ CYTTEBY
IIKOJIy CYCHUIbHMM BiJTHOCMHAM, TPAaBOBUM Ta 3aKOHHHM IHTE€pecaMm TpOMAaJsH.
JlpiOHe XyniraHcTBO HEOOX1IHO BIPI3HATH BiJ TAKUX CXOXKHUX JIIH, IK CaMOTIPaBCTBO,
MNPUHIDKEHHS TiTHOCTI, 3aMoMAisiHHS 1M0001B, ab0 IHIIMX MPOCTYMKIB, SIKI MaloTh
HACJIJIKOM aJMIHICTpaTHBHY BIANOBIATIBHICTH (MOSIBA Y HETBEPE3OMY CTaHl y
IpPOMaJICBKUX MICIISIX, MOPYIICHHS MPaBWI pyXy 1 T. 1H.) [3, c. 334].

CynoBa mpakTuka JEMOHCTPYE BIICYTHICTh €IMHOTO MIAXOAY 10 PO3MEKYBaHHS.
Tak, y nmoctanoBi BepxoBunoro Cyay Big 06.04.2021 y cnpaBi Ne 296/8794/16-k
BKa3aHo, 1110 npu kBanidikamii gissHHs 3a cT. 296 KK Ykpainu HeoOx1HO BpaxoByBaTu
MOTHB — SIBHY HEMOBAry J0 CyCH1JIbCTBA, & HE JIUIIIE 30BHIIIHIO arpeCUBHY MOBEIIHKY
[4].

¥ inmii cnpasi (BC, nocranosa Big 15.10.2020, Ne 456/1089/18) cyn nHaronocus
Ha TOMY, IO 3aCTOCYBaHHs (DI3UYHOTO HACUIILCTBA HE 3aBXKIU € MIJCTaBOIO IS
kBamiikamii Al SK XYJITAaHCTBO — BaXJIMBE 3HAYEHHS MAa€ KOHTEKCT 1 Hamip
npaBomnopyiranka [5]. IlpoGiieMoro € 3JIOBKHBaHHS KPHUMIiHAJIHLHO-TIPABOBUMHU
3axoJlaMd, IO cynepedynth npuHOmiy Ultima ratio. Hepingko mpaBooxopoHili
KBaJ1(pikyr0Th MOOYTOB1 KOH(IIKTH SIK XYJITAHCTBO 0€3 HAJIE)KHOTO aHalli3y MOTHBIB
1 HachiakiB. [{e mpu3BOAUTE A0 KpUMIHAI3AIll MaJIO3HAYHUX JT1i.

TakuM 4YHMHOM, OCHOBHOK BIJMIHHICTIO MIX JApIOHMM XYJITaHCTBOM Ta
XYJITaHCTBOM € CTYIIHb CYCHUIbHOI HeOe3neku Ta MoTuBM Aiil. KpuminaibHa
BIJINOBIJIAJILHICTh Ma€ 3aCTOCOBYBATHCH JIMINIE Y pa3i HASBHOCTI ICTOTHUX O3HAK
XYJITaHCTBA, BU3HAYECHUX 3aKOHOM. [l KOPEKTHOTO pO3MEXyBaHHS HEOOXITHO
BpaxOBYBaTH MOTHUBH, CTYIIHb HEOE3MEeKH, CMOCI0 BYMHEHHS Ta OOCTaHOBKY
npaBonopyiieHHs. CyioBa nmpakTuka Mae (opMyBaTH CTaIui MiAXia 10 KBamidikaiiii,
OpIEHTYIOYHCH Ha 3MICTOBHI, a HE Juie (opMabHi 03HaKH. J[OIIIbHUM € OHOBJICHHS
pexkomenpaniii BC, a Takox po3poOKka METOUYHUX MOCIOHUKIB JUIs CIIAUMX 1 CYIIB.
KpiMm Toro HeoOX1JHUM € YTOCKOHAJIEHHS 3aKOHOAaBCTRA.
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