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Abstract

The authors have conducted the political and legal analysis of such phenomena in modern civilization as
constitutionalism and populism, their value and institutional foundations, and the negative impact of pop-
ulist parties on the constitution transformations under democratic transition. The article proves that popu-
lists treat any legal procedures and institutions negatively, particularly those that cannot satisfy their goals.
A means of political struggle populist parties resort to is the diminution of judiciary independence and the
role of constitutional jurisdiction bodies. The experience of Central and Eastern European countries shows
that it is almost impossible to combine populist legislation with the independence of constitutional jurisdic-
tion bodies. The article emphasizes that populist parties, which enjoy a high credit of public trust, are trying
to expand their powers by adopting populist constitutions.

Keywords: constitutionalism, populism, constitutional justice, constitutional crisis, policy.

I. INTRODUCTION represent public interests. It has been established
Populists use the constitution as a facade to hide that populist regimes tend towards direct democ-
their true goal - concentration and retention of racy, and to this end, they proclaim the policy of
power. They are willing to sacrifice the constitu- “true democracy.” This policy involves adopting
tion if it ceases to serve their purposes. Populist a number of legislative acts that provide for the
constitutions lose their legal essence and ability to direct popular initiative. However, the populists
be a constituent act of the people. When the pop- offer such a democracy that cannot be equated
ulists initiate nationwide discussions on the with a participatory one.

amendment or adoption of constitutions, they

pay no regard to the alternative opinions of the A participatory democracy provides for the active
minority and political opposition. Populist consti- participation of interested citizens in the social
tutions become a political tool whereby a separate and political life of the country (region). The num-
party rules Solely and monopolizes the rlght to ber of participants in such democratic processes
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and the form they are conducted matter so do the
reasons that motivate people to take part in them.
The authors conclude by the systematic analysis
based on the axiological approach that an effec-
tive mechanism for preventing political populism
under transition is the legal ideology of the state
relying on the principles of constitutional patriot-
ism. This legal ideology combines the constitu-
tional tradition and modern values of constitu-
tionalism, which are as follows: the dignity of a
human and nation; personal freedom and peo-
ple’s sovereignty; democracy and minority rights;
limitation of the discretionary powers of public
authorities, ensuring judicial independence. Con-
stitutional patriotism lays the foundations for a
new identity and a strong political nation and acts
as an effective mechanism to prevent populism
under constitutional transformation.

Constitutionalism is an indisputable asset of
modern European civilization. This phenomenon
represents a certain hierarchy of values based on
human dignity and freedom. The values of con-
stitutionalism are usually associated with the
basic principles of a democratic state governed by
the rule of law: the rule of law, the human rights
priority, the sovereignty of people; distribution of
functions of public authorities; independence of
the judiciary. Constitutionalism includes a set of
expectations on the conduct of legitimate govern-
ment, while the constitution is a political and le-
gal construct. As one of the main constitutional-
ism attributes, the constitution represents a result
of social relations. It reflects the legal conscious-
ness of the bearer of constituent power (people),
common consensus on social values provided by
the established legal order.

Modern constitutionalism faces many threats. It is
often defined as a liberal ideology aimed at limit-
ing public authority. Representatives of conserv-
atism and radical ideologies (authoritarian na-
tionalism and communism) claim that liberalism
weakens public power, while the state must re-
main strong and have an exclusive coercive right.
However, limitation on authority powers does
not necessarily lead to the weakening of the state.
Any political community may need protection
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from enemies. However, when this problem is
solved, the notion of “force” is no longer a deter-
mining factor in the relationship between society
and the state. The key to legitimate constitution-
alism is not fear but trust.

A. Sajo and R. Witz /1/ consider populism and ex-
cessive fascination with direct democracy to be
one of the threats to modern constitutionalism.
Populism is an antipode to constitutionalism, alt-
hough it often resorts to the interpretation of con-
stitutional values to achieve political goals. Popu-
lism has an authoritarian nature as its ultimate
goal is the absolute concentration of power by
manipulation of public consciousness. Populism
always hostilely treats the mechanisms and val-
ues of constitutionalism, namely the system of
checks and balances, the restriction of majority
will and the minority protection, and even funda-
mental rights /2/. There is an ever-growing vol-
ume of research on incompatibility and even hos-
tility of constitutionalism and populism in mod-
ern civilization /3/, /4/. However, the negative im-
pact of political populism on forming new consti-
tutional democracies, both at the value and insti-
tutional levels, has yet to be systematically ex-
plored.

Populism most acutely influences the countries
where liberal democracy has only just come into
force. These are the so-called Nations in Transit -
the countries that have abandoned the authoritar-
ian past and are on the way to building a new
democratic society /5/, /6/, /7/, /8/, /9/, /10/, /11/,
/12/. They are also called “hybrid democracies”
since they have proclaimed democratic values,
but the public legal consciousness still preserves
the remains of paternalistic ideology due to exter-
nal factors. The researchers point out several fac-
tors that pose a threat to hybrid democracies from
authoritarian populism, and they are as follows:
extractive institutions /13/, informal (corrupt) re-
lations within the political establishment /14/, the
inability of the national elite to resist authoritar-
ian politicians in an orderly manner /15/, /16/, the
weakness of civil society /17/, the lack of public
confidence in the current government and the cri-
sis of legitimacy /18/.
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These processes are directly related to the crisis of
national legal identity, which is accompanied by
social anomia, the transformation of the value
system, resentment feelings, intolerance, and xen-
ophobia. It may entail populist parties to manip-
ulate the public consciousness since they, focus-
ing on sensitive and significant problems of pub-
lic life, offer simple and, at first glance, no alter-
native ways to solve them in the short term. To
achieve the goal of usurping public authority,
populists can use both left and right ideologies.
The experience of Central and Eastern Europe
and former Soviet republics shows that populists
often adopt national-patriotic slogans to use their
mobilizing potential and create the illusion of
identity.

The scientists in various fields of knowledge -
lawyers, political scientists, sociologists - outline
this feature of populist regimes. Thus, Francis Fu-
kuyama /19/ points out that the basis of populism
is nationalism, which divides people into “us”
and “them” (“foreign”). Populism creates the il-
lusion of identity, which represents a threat to lib-
eral democracy in any of its forms. In this view,
national identity comes as an exclusively negative
phenomenon that is an integral part of the policy
of populism. However, the authors consider this
understanding of the connection between popu-
lism and identity somewhat simplistic and one-
sided, as it does not take into account the follow-
ing fact: the national idea is only a means for pop-
ulism to achieve the main goal - the absolute con-
centration of power. Populists do not focus on the
national state but the authoritarian one. They dif-
fer significantly since a modern political nation
with a sense of dignity is that which unites peo-
ple, while an authoritarian nationalist state is that
which divides them.

II. METHODOLOGY

The main objective of the study is to examine such
phenomena in modern civilization as constitu-
tionalism and populism, their value and institu-
tional foundations, the negative effects of popu-
list parties on the constitution transformations
under democratic transition, and possible ways to
prevent them. In particular, the article focuses on
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national legal identity since it forms the basis for
the ideology of constitutional patriotism, which is
an effective mechanism to prevent the manifesta-
tions of populism, namely legal nihilism and civic
indifference. The authors reveal how populism
policy destructively influences the institutional
level of Central and Eastern European countries
and Ukraine under constitutional transformation
and suggest ways to prevent it.

To achieve the set goal, a system-axiological anal-
ysis was used based on the priority of values that
make up a certain hierarchy using the communi-
cative theory of law. This methodological ap-
proach regards dignity and freedom, the funda-
mental values of this hierarchy, as an integral part
of the legal personality not only of a human but
also of the nation. In turn, constitutionalism rep-
resents the values and institutions formed in so-
cial communication. It reflects the legal con-
sciousness of the bearer of constituent power
(people), public consensus on established priori-
ties, legal tradition, and socially significant be-
havior.

The scientific knowledge of constitutionalism and
populism requires appropriate tools to be care-
fully selected - principles, tools, and methods of
research that constitute its methodology. Consti-
tutionalism and populism are complex political
and legal phenomena, and its subject of scientific
research has an interdisciplinary character. It can-
not be studied within legal or political science
solely. In this study, systematic analysis along
with methodological pluralism was used.

In particular, the authors applied both general
and special legal methods of cognition. The main
method among the above was the comparative le-
gal method, which allowed analyzing the features
of the constitutional transformation in Central
and Eastern European countries and the negative
effects of political populism on this process. By
the historical and legal method, the authors ex-
amined the role of the legal tradition in the for-
mation of national identity as a protector against
the spread of populism. Psychological means to
cognize law allowed explaining the role of civil
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legal consciousness in overcoming the imaginary
ideologies of populism, in particular, regarding
identity. The formal legal method helped to de-
termine the legislative limits of discretionary
powers of public authorities under modern con-
stitutionalism. The forecasting method was used
in summing up the results of this study. The arti-
cle examines the constitutions and constitutional
laws of Central and Eastern Europe and Ukraine
and the practice of constitutional reform in some
of them. The article also involves judgments of
the European Court of Human Rights and the Eu-
ropean Court of Justice. The practice of constitu-
tional jurisdiction bodies of Nations in Transit
takes an important place in the study.

III. RESULTS

The greatest hidden threat to modern constitu-
tionalism is populism. Populism does not consti-
tute a holistic ideology but only uses its ideas and
fragments: “This is not an ideology but political
logic - a way of thinking about politics” /20/. This
is a system of psychosocial attitudes, which pro-
vides for a special type of behavior of society and
the elite under crises and the anomia of social
structures. Populism is based on negative social
mobilization caused by the loss of public confi-
dence in the government. In this view, populism
is an identity crisis, amorphous state of ideology,
destructive crowd behavior; broken public expec-
tations, egalitarian policies, lack of social and his-
torical responsibility.

The populist way of thinking is always linked
with the substitution of values and the crisis of le-
gal identity. Political populism views a person as
a passive participant in a historical process who
does not realize himself or herself as part of a par-
ticular legal culture. Such a person is a kind of “le-
gal cosmopolite,” whose personality formation
does not depend on established tradition. Dig-
nity, freedom, and justice are examined as self-
sufficient values independent of the social con-
text. Thus, self-respect and glorification of indi-
vidual “self” are sufficient for a person’s dignity
and do not depend on the assessment of the
“other.” Freedom is measured by the ability to do
anything at sole discretion without any
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regulatory restrictions. Instead, everything that
brings the greatest possible benefit to an individ-
ual is fair, regardless of the possible negative con-
sequences for others. The core of populism is le-
gal nihilism.

Alternately, communication is decisive for a per-
son as a legal entity. The communicative orienta-
tion of the human person creates the natural pre-
conditions for the existence of law, which pre-
sents a result of intersubjective interdependent
relations. The human “self” has an immanent le-
gal meaning, which is manifested only through
communicative interaction /21/. Human subjec-
tivity is constituted simultaneously through an
autonomous status toward the “other” and corre-
lation with the “other.” In a social context, a per-
son subject to law is a holder of rights, inalienable
from the subject as a participant in social commu-
nication. The law is manifested only in society as
a particular order of social relations with the par-
ticipants, who have social freedom of action, en-
shrined in the duties of others. The extent of this
freedom (limits and content of rights and duties)
are determined by socially recognized and uni-
versally binding rules of good conduct /22/.

According to populism, a person stays out of both
the legal identity and the democratic process. In
this regard, a person is indifferent to civic life and
the strategic perspectives of the home state. An
integral part of a person becomes egocentrism,
psychological hedonism, and consumerism. Pop-
ulist parties use this feature of human psychology
to mobilize their supporters against political op-
ponents who seem to pose a threat to their “self,”
holding the interests of “others.” They also resort
to ethnic, cultural, and religious differences to
make public sentiment radical. Populism is a
threat to a person since it treats him or her as a
means of achieving absolute political power. If a
person stays out of the legal tradition, he or she
becomes vulnerable and weak and falls under im-
aginary identities, artificially created by popu-
lists. This causes an “escape from freedom” /23/.
The ideologists of authoritarian regimes resort to
the populism policy, and consequently, it forms
the social basis of authoritarianism.
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On the contrary, the legal tradition forms the ba-
sis of an identity, which can unite a political na-
tion and prevent legal nihilism. Thus, C. Varga
24/ states: “Tradition is an awareness of the in-
herited mode of culture, serves as inspiration for
identification with the community, and requires
the durability of an incentive or explanatory
force... It is only a meeting of two parties, a choice
of a fragment in the past or an assessment of the
phenomena attributed to it so that the present
viewed through the future can be associated with
the past as its worthy continuation, given inher-
ited values”. As H. Patrick Glenn /25/ rightly
points out, tradition is the transmission of infor-
mation through time. Such information is called
communicable (communicable information). Tra-
ditions determine the content of the social and
people’s identity. If the values of constitutional-
ism are viewed through the methodology of tra-
dition, one can identify the mechanisms of their
formation and replication in both legal conscious-
ness and constitutional jurisprudence.

Populists have neither ideology nor a cohesive
group of people who can be called their voters.
They can be representatives of different social
strata, regardless of their preferences, affiliation,
and social status. Similarly, the leaders of both the
ruling and opposition parties can represent the
political establishment of populist movements.
Populism does not clearly differentiate between
people and the elite but is characterized by con-
flicting relations between these two groups. In
their slogans, the populists put emphasis on pub-
lic fears and build policies on them, turning peo-
ple against the uncompromising elite. As John B.
Judis /26/ notes, they become a catalyst for politi-
cal change.

Populism as a transnational political phenome-
non

In the context of globalization, populism has ac-
quired the features of a transnational political
phenomenon. The popularity of populist parties
grows all over the world, it has gone beyond the
nation-state. Populism has become a real threat to
the rule of law in a state, regardless of its geo-
graphical location. The policies of Donald Trump,
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Marie Le Pen, Hugo Chavez, Recep Tayyip Er-
dogan, Viktor Orban, and Vladimir Putin nega-
tively affect the rule of law and democracy in the
above countries.

It can be stated that society has been ill-prepared
for new spontaneous challenges even in the most
developed countries. Principles of the rule of law
and human rights that dominate in ideology do
not receive sufficient protection. Legal systems
are unprepared to ensure their implementation,
while political elites cannot offer effective ways to
overcome crises in society and the state. Thus, the
United States, a country with the most stable de-
mocracy, has faced a threat to its political and le-
gal system due to the crisis of legal identity and
democratic values. The real threat populist policy
could pose to modern constitutionalism was
clearly shown on January 6, 2021, during the Cap-
itol riot.

Populism has become a characteristic feature of
political regimes in Central and Eastern European
post-Soviet
Ukraine, which move toward modern constitu-
tional democracy. It has led to the involution of
constitutionalism in many of the above countries,
which always entails rejecting the principles of

countries, republics  including

ideological pluralism and political neutrality by
constitutional jurisdiction bodies. Each country
used various methods involving different tech-
nologies of constitutional revision: convening
Constituent Assembly or holding a national refer-
endum, amending the preamble of the constitu-
tion and constitution itself, their judicial inter-
preting. The choice of a particular technology or
a combination of them depended on the level of
social support for the populists and the degree of
their control over government institutions /27/.

Functions of public authorities and the form of
government primarily fell under constitutional
transformation in these countries. To this end,
various ways of finding political balance have
been tested:

1) achieving mechanical stability through the
dominance of the populist party (or coalition) in
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parliament, followed by control over other
branches of government and changes in the con-
stitution or constitutional law (Hungary, 2012;
Poland, 2015-2018; Ukraine, 2010-2013, 2019-
2021);

2) the use by populist parties of political instabil-
ity and conflict in the system of higher public au-
thorities (president, parliament, government) to
their benefit (Bulgaria, 2016, Romania, 2012-
2015);

3) attempts to change previously established
forms of government in favor of the dominant po-
litical forces.

The latter can be illustrated by the following ex-
amples: Croatia abandoned the bicameral parlia-
ment and reduced presidential powers in 2001;
the Czech Republic introduced nationwide presi-
dential elections in 2012; Poland and Romania
discussed the issue of changing the form of gov-
ernment; Latvia discussed the changes to presi-
dential elections, where the President is elected
not by the Parliament but all citizens or the Elec-
toral Board.

All these countries attempted to redistribute
power, while Ukraine changed the system of or-
ganizing public authorities in 2004, 2010, and
2014. It was a way for the countries to overcome
political apathy and instability, increase the legit-
imacy of power, or entrench the dominant posi-
tion of the populist party by the Constitution. One
of the dangers of political populism under demo-
cratic transformation is the depreciation of the
principles of the rule of law and democratic legit-
imacy, which results in the constitutional crisis of
the existing legal order. In a general context, the
principle of the rule of law can be defined as a so-
cial consensus on fair laws that should limit the
ruler’s discretionary powers at a certain point in
time. Rulers are not sovereign, unlike law, and are
legitimate as long as they derive their powers
from the latter /28/. In a constitutional state,
power ceases to be the de facto domination of the
people and is subject to the rule of law. As the
Constitutional Court of Ukraine /29/ rightly
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points out, the main purpose of the rule of law is
to limit the state’s power over a human and pro-
tect against the arbitrary interference of the state
and its organs in certain spheres of life.

The established criteria for the functioning of
public authority determine the rule of law. In its
report, the World Justice Project recently pub-
lished its annual Rule of Law Index 2020, which
is considered the world’s most complete database
and the only one based on primary data. It
measures a country’s commitment to the rule of
law based on the perceptions and experiences of
ordinary people. The information was obtained in
128 countries by measuring data upon 8 factors:
limitation on government power; absence of cor-
ruption; open government; ensuring fundamen-
tal human rights; order and security; regulatory
enforcement; civil and criminal justice (including
access to it). The first five places take Denmark,
Norway, Finland, Sweden, Germany, respec-
tively. Among the countries of Central and East-
ern Europe, the leading positions are occupied by
Estonia (10th place), the Czech Republic (17th),
Slovenia (24th), Poland (28th), and Romania
(34th). Hungary, Bulgaria, and Serbia lag far be-
hind them, being ranked 50th, 52nd, and 77th, re-
spectively. Ukraine goes 72nd, and the authoritar-
ian regimes in Belarus and Russia take 65th and
89th places, respectively. There is every reason to
believe that the rating of these countries will fall
significantly, given the 2020 Belarusian presiden-
tial election and mass protests they caused, as
well as the poisoning and subsequent detention
of Alexei Navalny, the opposition leader, by Rus-
sian authorities /30/.

As we have noted, the populists are trying to con-
centrate all power within their political force. To
achieve this goal means to put pressure on the in-
dependent judiciary, the civil service, law en-
forcement authorities and the media, and a per-
son in general as a subject to the law. In this con-
text, the key is to establish control over the judici-
ary and involve it in the political process. This pri-
marily concerns the Supreme and Constitutional
Courts. Such populist political parties as Fidesz in
Hungary and Law and Justice in Poland
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introduced reforms to the judiciary systems in the
first days after the election. The Council of the Eu-
ropean Union has described these reforms as
those that contradict the rule of law.

It is not without reason to believe that populists
have a negative attitude towards any legal proce-
dure and generally oppose institutions. They do
not accept the idea of representation and, more to
the point, prefer direct democracy, a referendum
in particular. However, Jan-Werner Muller /31/
considers such statements are only partially true
and apply to populist parties in opposition. Pop-
ulists oppose themselves only to those institu-
tions which, in their opinion, cannot produce po-
litical results in the moral (rather than empirical)
sense of the word. The populists who came to
power would have no objections to their own in-
stitutions.

Law and Justice, the ruling party in Poland, has
been carrying out the judicial reform for five
years, which is mainly aimed at dismissing
judges disloyal to the government and ensuring
control over “independent” court decisions /32/,
in particular over the Supreme Court, as it has the
right to consider and decide on the legality of
elections. The implementation of reforms by the
ruling party involved the following: the status of
the Disciplinary Chamber of the Supreme Court
has been enshrined in law; attempts to establish
advisory councils at the courts (to ensure public
control over the administration of justice at all
levels); the retirement age for judges of the Su-
preme Court was lowered from 70 to 65. These
and other initiatives bear the mark of political
populism since they violate the principle of inde-
pendence of the judiciary - a basic component of
the rule of law. This decision in the case of reduc-
ing the retirement age was made by the European
Court of Justice on June 24, 2019, and the Euro-
pean Court of Human Rights on November 5,
2019 /33/.

Populism in Ukraine: theoretical principles and
problems of studying the phenomenon

The situation is similar in Ukraine, where each
newly elected president reorganizes the system of
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public authorities on the grounds of political ex-
pediency. This process was especially intensified
during the presidential term of Petro Poroshenko
and Volodymyr Zelensky. Thus, the President P.
Poroshenko and the Petro Poroshenko Bloc “Eu-
ropean Solidarity” initiated the Verkhovna Rada
of Ukraine to adopt the Law of Ukraine “On
Amendments to the Constitution of Ukraine (re-
garding justice),” which entered into force on
June 2, 2016. Instead, the President of Ukraine V.
Zelensky and the political party Servant of the
People, which forms the parliamentary majority,
are initiating amendments to the legislation on
justice. These amendments should ensure control
over the Supreme Court, the High Council of Jus-
tice, and the High Qualifications Commission of
Judges. As in neighboring Poland, attempts to re-
form the judiciary have caused concerns among
the domestic experts and those from the Euro-
pean Commission for Democracy through Law
/34.

A means of political struggle populist parties re-
sort to is the diminution of independence and the
role of constitutional jurisdiction bodies. A vivid
example of achieving this goal is the populist re-
organization of the Constitutional Court of Hun-
gary. The 2012 Constitution and amendments to
it significantly limited the powers of the Consti-
tutional Court of Hungary, its independence, and
a place in the system of higher public authorities.
The Court was deprived of the right to declare
laws on amending the constitution as unconstitu-
tional if voted for by a qualified majority, namely
two-thirds of the constitutional composition of
parliament. All decisions of the Constitutional
Court adjudicated before 2012 were recalled. At
the same time, the positions of the Supreme Court
and the Prosecutor’s Office were strengthened
/35/.

Constitutional jurisdiction is subject to political
attacks now, and this has become a feature of the
modern constitutional process in Ukraine. Its cul-
mination was the initiative of President V. Zelen-
sky to terminate the entire Constitutional Court
within the Draft Law of Ukraine “On Restoring

Public Confidence in Constitutional
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Proceedings,” which was registered as No. 4288
on October 29, 2020. The Draft Law was the reac-
tion of the President of Ukraine to the decision of
the CCU, which invalidated Article 366-1 (inaccu-
rate declaration) on October 27, 2020. The major-
ity of domestic and foreign experts in constitu-
tional law believed such a way to restore public
confidence in the Constitutional Court had all the
signs of unconstitutionality. Only the civic posi-
tion on this issue forced the Head of State to with-
draw the proposed draft law from the parliament.

The situation testified to the political crisis in the
system of functioning of public authorities, at the
center of which was the Constitutional Court. The
Venice Commission offered legal ways to over-
come the existing situation in its opinion as of De-
cember 9, 2020 /36/. However, the constitutional
conflict between the President and the Constitu-
tional Court is political in nature. In general, the
body of constitutional jurisdiction has three pos-
sible options to oppose the attempts to involve it
in the political process:

1) the Court makes fair and balanced decisions,
thus restoring public confidence on its own (as it
was in the early years of independence);

2) the Court distances itself from the political pro-
cess and delegates the solution of important so-
cial issues to the parliament, in fact, to the parlia-
mentary majorities - coalitions (Bulgaria and Ro-
mania during the parliamentary crisis);

3) the Court itself expresses populist sentiments
within society (Hungary and Poland during the
rule of populist parties).

The situation becomes even more complicated
since the populist parties involve the public in at-
tacking the constitutional courts under the so-
called “fight against corruption in the judiciary.”
Since higher public authorities have little
knowledge of legal tradition to respect the inde-
pendent judiciary, and the society possesses a low
level of legal culture concerning the inviolability
of constitutional institutions, it poses a threat not
only to constitutionalism but also to state
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sovereignty. This negative phenomenon can be
prevented if the state conducts a consistent law
policy aimed at raising legal awareness of citi-
zens. The prevention of such a phenomenon can
also be the use of criminal liability for attempts to
undermine the foundations of the state’s constitu-
tional order to those senior officials who act as its
guarantors.

The rule of law in a constitutional state is
achieved primarily through the rule of the consti-
tution. Populist parties, which enjoy a high credit
of public trust, are trying to expand their powers
by adopting populist constitutions. Populists use
the constitution as a facade to hide their true goal
- concentration and retention of power. They are
willing to sacrifice the constitution if it ceases to
serve their purposes. Populist constitutions lose
their legal essence and ability to be a constituent
act of the people as citizens participate in their
adoption only formally. When the populists initi-
ate nationwide discussions, they do not account
for the alternative opinions of the minority and
political opposition. Populist constitutions be-
come a political tool whereby a separate party
rules solely and monopolizes the right to repre-
sent public interests.

Thus, a nationwide deliberative discussion pre-
ceded the adoption of amendments to the Consti-
tution of Hungary, 2012. According to the infor-
mation released by the current authority, 920
thousand citizens participated in it. Fidesz, the
populist party, could interpret the results of this
discussion as an indicator of the legitimacy level
obtained during the 2010 election when it won a
majority (two-thirds of seats) in parliament. Alt-
hough the actual voting results showed that it re-
ceived 53%, i.e., 2.7 million votes out of 8 million
voters /37/. The opposition was not involved in
the discussion of the new text of the Basic Law,
and all the suggested innovations concerned the
expansion of powers of the Prime Minister of
Hungary and the ruling party. On the contrary,
powers of the Constitutional Court and some in-
dividual rights (prohibition of abortions, same-
sex marriages, etc.) were significantly restricted
due to the amending of the Constitution. Victor
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Orban took the comments of the UN and the
Council of Europe on the updated constitution as
a “criticism not of the authorities but the Hungar-
ian people” /38/.

Under authoritarianism, the participation of citi-
zens in adopting or amending the constitution is
even more formal. Thus, amendments to the Con-
stitutions of Belarus (2004) and the Russian Fed-
eration (2020) provided for the extension of the
maximum presidential term were adopted in a
nationwide referendum. The main goal of the ref-
erendum was to usurp power in the country, alt-
hough its initiators publicly emphasized its pub-
lic importance. Thus, amendments to the Consti-
tution of the Russian Federation were announced
to citizens as the President’s initiative to improve
the social standards of the population. Criticism
from the opposition was presented, on the con-
trary, as propaganda directed against people and
state sovereignty and was persecuted by law en-
forcement officials.

The Constitution of Ukraine adopted in 1996 has
undergone significant changes for twenty-five
years. In general, the amendments to the Consti-
tution of Ukraine can be divided into two types:
those that changed the form of government and
those that concerned only separate legal provi-
sions. In the first case, the example can be the
amendments to the Constitution of 2004, which
caused the substitution of a parliamentary-presi-
dential form of government by a presidential-par-
liamentary one. In both the first and the second
case, the amendments to the Constitution were
initiated by the ruling political party, represented
by the President of Ukraine. Citizens remained
passive participants in this process, although
their representatives were involved in the advi-
sory board’s activities to develop further amend-
ments to the Constitution under the President of
Ukraine: the National Constitutional Council, the
Assembly, the
Commission, and the Law Reform Commission.

Constitutional Constitutional

A social poll on the attitude of Ukrainians to the
Constitution, conducted in June 2019 by the Cen-
ter for Political and Legal Reforms, proved the

106

formal participation of citizens in amending the
Constitution of Ukraine. According to its results,
46.6% of citizens did not read the Constitution of
Ukraine, and 9.6% read about the Constitution in
the media. When asked what was the purpose to
read the Basic Law, 50.9% of citizens answered
they wanted to figure out their rights, 22.4%
checked the compliance of public authorities with
the Constitution, 17.6% discovered what would
be the political system, and 31.7% read the Con-
stitution as it was necessary for study or work.
When asked who is the only bearer of sovereignty
and the source of power in Ukraine, 46.4% of
Ukrainians called the people, 34.3% named the
President of Ukraine, 9% mentioned the
Verkhovna Rada, 8.1% could not answer, and
2.2% named the Supreme power (God) /39/.

An active civic position in adopting or amending
the constitution as a constituent act of the people
is important for at least two interrelated reasons.
Firstly, it contributes to forming a single political
nation, and secondly, it prevents the manifesta-
tions of populism in the constitutional process.
Legal identity based on national constitutional
patriotism is the most effective tool to prevent the
concentration of state power within a single pop-
ulist party. National constitutional patriotism in-
volves combining two interrelated values - the
dignity and freedom of each individual and na-
tional dignity and collective security. Such a di-
chotomy of values lays the foundation for the le-
gal ideology of the modern constitutional state,
especially at the stage of its formation.

Populists openly conduct the “colonization” of
the state power as if they have a moral right to do
so on behalf of the “one whole people.” This is
what makes them different. In other words, the
ruling parties, Fidesz or Law and Justice, are not
just building a state focused on their political
force but also trying to create the one whole peo-
ple of Fidesz or Law and Justice by declaring
themselves “their servants.” Populists try to cre-
ate the same “one whole people” or “true nation,”
homogeneous and uncontroversial, on whose be-
half they can constantly act /40/. In favor of the
“true nation,” populists hold national



Vitaliy B. Kovalchuk, Bogdana B. Melnychenko, Kostyantyn B. Marysyuk, Yaryna S. Bohiv, Svitlana O. Poliarush-Safronenko:
CONSTITUTIONALISM OR POPULISM: VALUE AND INSTITUTIONAL CHOICE UNDER DEMOCRATIC TRANSITIONS
Informatol. 55, 2022., 1-2

referendums where they affirm the idea of their
special status in relation to “false nations” and
thus implement the policy of nativism. An exam-
ple can be the EU refugee quota referendum held
in Hungary, 2016.

Populist regimes tend to direct democracy and
consider it as a means of manipulating conscious-
ness. To this end, they proclaim the policy of
“true democracy,” which involves adopting sev-
eral legislative acts provided for the direct public
initiative.

The 2019 election campaign of the President of
Ukraine V. Zelensky also took place under the
slogan of introducing an effective mechanism for
democracy in Ukraine. However, the very first
steps in its implementation were more populist in
nature, unrelated to democratic legitimacy and
constitutional procedure. Thus, the President ini-
tiated a nationwide poll on five issues of great so-
cial importance on October 25, 2020. Legitimacy
and constitutionality of a poll were called into
question since it was scheduled for the day of the
local elections. This gives grounds to consider
such a form of public will, which is not provided
for by law, as a means of administrative pressure
to enhance the participation of the President’s
supporters in elections. Regarding the observance
of the rule of law, both the purpose and the or-
ganization and financing of the initiated event re-
mained unclear.

The adoption of the Law of Ukraine On Democ-
racy through all-Ukrainian Referendum in 2021
continued pro-government democratic initia-
tives. Despite its progressive nature, it remains
unclear which “public initiatives” the political es-
tablishment plans to approve as a priority. The
following mechanisms for democratic legitimacy
the Ukrainian people are left without are no less
important than nationwide referendum: legisla-
tive regulations on the holding local referendum;
public legislative initiative; functioning of the
parliamentary opposition; the right to elect heads
of village, settlement, and city.
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The post-Soviet leaders of authoritarian-populist
regimes also actively resort to the idea of democ-
racy. Alexander Lukashenko, the President of
Belarus, constantly “worries” about the fate of
“hard-working Belarusians,” most of whom are
employees of state-owned enterprises. In this re-
gard, the President even signed the Decree
against parasitism, provided the citizens to pay
an annual fee for non-payment of taxes, 2015. The
President of Russia, Vladimir Putin, periodically
addresses the ideology of the “state-forming peo-
ple” and the social basis of its policies both within
Russia and abroad.

However, the democracy proposed by the popu-
lists should not be equated with the participatory
one. The latter provides for the active participa-
tion of interested citizens in the social and politi-
cal life of the country (region). The authorities
cannot initiate participatory democracy since it is
a conscious civic position developed to prevent
manipulations from authorities. Moreover, the
number of participants in such democratic pro-
cesses and the form they are conducted matter so
do the reasons that motivate people to take part
in them. The true sovereignty of people is mani-
fested when these reasons are focused on legal
principles and values rather than political person-
alities or populist slogans.

IV. CONCLUSIONS

Thus, populism is the greatest hidden threat to
constitutional values such as dignity, freedom,
and justice. It regards a human as a passive par-
ticipant in the political process, who stays out of
the legal culture and folk traditions and shows in-
difference to public life and prospects for state de-
velopment. It is characterized by legal nihilism
and social indifference. Populism poses a threat
to people and society as it destructively affects
their consciousness and forms a social basis for
authoritarianism and hybrid democracy.

Populist parties represent a threat to the constitu-
tional order under democratic transit. Populists
use the constitution as a facade to hide their true
goal - concentration and retention of power. They
are willing to sacrifice the constitution if it ceases
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to serve their purposes. Populist constitutions
lose their legal essence and ability to be a constit-
uent act of the people as citizens participate in
their adoption only formally. When the populists
initiate nationwide discussions, they do not ac-
count for the alternative opinions of the minority
and political opposition. Populist constitutions
become a political tool in a race for power.

A means of political struggle populist parties re-
sort to is the diminution of judiciary independ-
ence and the role of constitutional jurisdiction
bodies. The situation becomes even more compli-
cated since the populist parties involve the public
in attacking the constitutional courts under the
so-called “fight against corruption in the judici-
ary.” The basis of the legal ideology of the mod-
ern national constitution should be the formation
of a high level of public legal consciousness pro-
vided for patriotic education of society and elite
and criminal responsibility of all those who un-
dermine the constitutional order by questioning
the universal and national values enshrined in the
Constitution.

The spread of populism in Nations in Transit can
be effectively prevented through the ideology of
constitutional patriotism as the basis for develop-
ing a new identity and strong political nation. It
must combine both the constitutional tradition
and modern values of constitutionalism. Restora-
tion of continuity while forming new rules for the
functioning and interaction of public authorities
and civil society involves compliance with many
principles: the rule of law and the constitution;
human and national dignity; personal freedom
and the sovereignty of people; participatory de-
mocracy and minority rights; limitation of the dis-
cretionary powers of public authorities and en-
suring judicial independence. The possibility of
the involution of constitutionalism caused by
populism depends on the value-based and insti-
tutional choices of each political nation that has
faced this threat.
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