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YV cmammi npoeedeno Oocniodcenns i @usHaueHo 0co6IUSOCMI, WO MAIOMb 8PAX08YEAMUCL Y paA3i 06PAHHI epeKmugHo20
NPAB06020 MEXAHI3MY 3AXUCMY NPUBATNHUX (YUBLIGHUX NPAB), YYACHUKAMU AKUX € SPOMAOSHU PI3SHUX KpAiH (THO3eMHUU eleMeHm).
AxmyanvHicms memu 3yMOBIEHO Npoyecamu, Ki 6i00Y8armMvcsa 6 HANPAMY €6pOiHmMespayii i3 YHighiKayiero 3acmocy8ants NPUHYUNIe
npaea, NPUHYUNie OOMPUMAHHA NPAE TFOUHU MA MEXAHIZMY 3aXUCMY Npae 6 pasi ix nopyweHHs. Busnaueno ocnoewi 3axoou, ujo
CHPAMOBAHI HA 3AXUCM | OXOPOHY NPUBAMHUX NPAG, A MAK € CKAA0OBUMU MEXAHIZMY 3aXUCMY NpUeamHux npae. Buokpemneno
elleMeHmuy NPasosiOHOCUH, WO GUHUKAIOMb Y PA3i NOPYUIeHHS Npusamuux npas. Jocuiodceno ocobausocmi peanizayii npasa Ha
3aXUCM Y BIOHOCUHAX, Oe Oepymb YUaACmb SPOMAOSHU PISHUX 0ePHCA8.

* % %

B cmamve nposedeno uccneoosanue u onpedenenvl 0COOEHHOCMU, KOMOPble OOIHCHBL YUUMbIBAMbCA NpU U30paHuu 3¢@gex-
MUBHO20 NPABOBO2O MEXAHUIMA 3AUIUMbL YACHIHBIX (SPAHCOAHCKUX NPAB), YUACTIHUKAMU KOMOPBIX ABNAIOMCSA SPANCOAHE PAZTUYHBIX
cmpan (UHocmpantbvlil d1emenm). AkmyaneHocms memvl 06YC1081eHa NPOYeccamu, KOmopuvle NPOUCXO00AM 8 HANpasieHuy e8pOUH-
mezpayuu ¢ yHupukayuel npUMeHeHus NPUHYUNO08 Npasd, NPUHYUNOS COONOOCHUs NPA8 HYeN06eKd U MEXAHUSMA 3aWunbvl Npas 6
cnyyae ux napyuenus. Onpeoenenvl 0CHO8HbIE MEPONPUAMUS, HANPAGTIEHHbIE HA 3AUWUMY U OXPAHY YACMHbIX NPAs, A MAK A6IA0MCs
COCMABNAIOWUMU MEXAHUIMA 3AUUMbL YACIHBIX NPAs. Bvioenenvl snemenmol npasoomHouteHul, 603HUKAIOWUX 6 CTIyYae HapyuleHus
uacmuwlx npas. Hccnedosanvl 0cobeHHOCIU peanu3ayuy npasa Ha 3awunmy 6 OMHOWEHUAX, 20e NPUHUMAIOM YYdacmue paicoane
DA3HBIX 20CYOapCme.

* % %

Introduction. Since Ukraine has chosen to join the European community it recognized the need for international cooperation.
Visa-free regime between Ukraine and European countries resulted in the considerable increase in the population migration, due to
which the new legal relations on property issues, marriage and family relations, labor relations, international relations, as well as
the issues of international transportation by various types of transport and other areas of private human life, along with the
development of relations of subjects of entrepreneurial activity are considered within the framework of international law. In some
cases, a participant in legal relationships can not protect his violated right by national means within the limits of the state judicial
procedures of the country, and then appeals to international institutions for the private rights protection.

The purpose of the article is to study and determine the features to be taken into account when choosing an effective legal
mechanism for the private (civil rights) protection with citizens of different countries (foreign element) to be the participants of the
case.

Results. The main measures aimed to protect and ensure private rights are identified, as well as the components of the
mechanism of private rights protection. These measures include reactive actions aimed at the formation or establishment of the fact
of law abuse; corrective measures of the mechanism provide correcting the situation, provisional measures aim to provide the
international area of legal relations through ensuring the observance of the law and the establishment of justice. The elements of
legal relations that arise in case of private rights violations are distinguished. The peculiarities of the realization of the right to
protection in the relations involving the citizens of different states are investigated.

Conclusions. When choosing a specific mechanism for private rights protection, the definition of the elements of the violated
legal relationship become vital. There may arise a conflict between the norms of national and international law in the process of the
right to protection realization due to involving the citizens of different states. To avoid such conflicts all states, take measures to
unify the legal norms. These processes are carried out not only within the European Union, but around the world as well. Of
particular importance is the world unification, which should be aimed at establishing uniformed rules of conduct, as well as the
definition of effective measures of liability that can be applied to offenders with the obligatory control over their implementation
along with the development of measures for their enforcement.

Knrouogi cnoea: miscHapoOHo-npasosuli Mexauizm 3axXucmy NpuamHux npas, 6iOHOCUHU 3 IHO3EMHUM (ADO MIDCHAPOOHUM)
e/IeMeHMOM, BIOHOBIIEHHS NOPYUWIEHUX NPUSAMHUX NPAG

Knioueevie cnoea: medcoynapooHo-npagoeol Mexanusm 3aujumsl HYACMHBIX NpaAg, OMHOWIeHUS € UHOCPAHHGIM (UTu
MENCOYHAPOOHBIM) INEMEHINOM, 80CCIAHOGIEHUE HAPYUIEHHBIX YACHHBIX NPA8

Keywords: international legal mechanism of protection of private rights, relations with foreign (or international) elements,
restoration of violated private rights
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BCTYII

VYxpaiHa, oOpaBIIM NUISX NPUETHAHHS O €BPOICH-
CBHKOI CITUIBHOTH, BH3H&JIa HEOOXIIHICTH PO3BUTKY MiX-
HapoAHOTro criBpoOiTHUITBA. Take criBpoOITHULITBO MpO-
SIBIISIETBCSI HE JIMIIE Y PO3BUTKY BITHOCHWH i3 KpaiHamu
€Bpocoto3y, a TAKOXK 3 KpaiHAMU BCHOTO CBITY, 3 OTJISILY
HA OCTaHHI MPOIIECH, SKi BiIOyBarOThCA B HAIPSIMY YHi-
¢ikarii 3acToCyBaHHS IPUHIMIIIB IpaBa, MPUHIIUIIB J0-
TPUMaHHS NIPaB JIIOAWHHU Ta MEXaHI3My 3aXHCTy INIpaB y
pasi ix nopymeHHs. Buxonsuu i3 BUMOT PO3BUTKY cydac-
HOTO IpaBa, YKpaiHa akTHBHO MpPOBOAUTH pedopmu Ha
BUKOHAHHS yMOB YTOJHM Ipo acoliaiito i3 €C, cTocOBHO
€BpOIHTErpalii HalliOHAIFHOTO 3aKOHO/ABCTBA Yy cdepi
€KOHOMIKH, TOJITUKH 1 KYJIbTYpH.

Takox 3 oTpuMaHHSIM 0€3BI30BOr0 PeXHMy MK YK-
paiHoro Ta KpaiHamMu €BpONM 3HAYHO 3pOCIIa Mirpamis Ha-
CEJICHHS, Y 3B 53Ky 13 UMM MDKHApOJHOTO XapakTepy Ha-
OyBalOTh HOBI NPaBOBi BIIHOCHHU 3 MHUTaHb BIACHOCTI,
IUTFOOHO-CIMEHHIX, TPYJOBUX BiIHOCHH, 0€3yMOBHO, ITH-
TaHHS 3 MDKHAPOJHUX TIEPEeBEe3€Hb PI3SHUMH BHIAMH TPaHC-
MOPTY Ta iHMUX cep MPUBATHOTO KUTTA JIIOJUHH, a Ta-
KOXX PO3BUTOK BITHOCHH CYyO’€KTIB MiANPUEMHHUIIBKOT
nisttbHOCTI. [1i "yac peaizaliii 3a3Ha4eHUX MpaB i BUKO-
HaHHS BIANOBITHUX OOOB’S3KIB MOXYTh BHHHKATH Pi3HI
CHUTYyaIlii, 0 3yMOBJIIOFOTH HEOOXIAHICTh 1X 3aXHCTy. [l
3aXHCTY CBOIX mpaB 0co0a MOXe BUKOPHUCTOBYBATH pPi3Hi
3aco0H, HaIPHKJIIA]], CaMO3aXHUCT. AJle IHKOJIH JIFOIMHA HE
MOJKE CaAMOCTIHO BUPIIIUTH CBOI MpoOJIeMH i 3MyIIeHa
3BepTarucs 3a gornomororo. OfHaK HE 3aBXIU 0c00a MOXeE
3aXHCTUTH CBOE IOPYIIEHE MPaBO HAIIOHAJIBHUMHU 3aCO-
06aMu B MeXax [EpXKaBHUX CYAOBHX MPOLELYp KOMKHOI
KpaiHH, 1 TOAl 3BepTA€THCS 10 MDKHAPOIHUX 3ac00iB 3a-
XHCTY MPUBATHUX MPaB.

AKTyaNpHICTh TEMU MIDXHapOIHO-TIPABOBHX MEXaHi3-
MIB 3aXMCTY MPUBATHUX MPaB 3yMOBJICHA NIMPOKHM KOJIOM
YYacCHUKIB — TPOMaJASH pI3HUX KpaiH, PO3MIUpPEHHIM
MIPUBATHUX BiZIHOCHH, 30BHIITHHOEKOHOMIYHHX 3B’ S3KIB y
T IPUEMHUIBKIN TISTTBHOCTI, 10 3yMOBITIOE YUMAJIO MPO0-
JIeM y PEryIIIOBaHHI Ta 3aCTOCYBaHHI HOPM MIKHAPOIHOTO
paBa.

Hopmu MiXHapoJHOTO NPHBATHOTO IpaBa BH3HAYA-
IOTh MIPaBWJIA 3IACHEHHS Cy0 €KTUBHUX IPUBATHHUX TIPaB
MiX yYaCHHKaMH{ BiTHOCHH SKHMH € MPHUBATHI ocodw, a
TaKoXX cIocoOm pearizariii BIaCHUX NPUBATHUX (iHIWBI-
JyaJbHUX) IHTEPECIB HA CBOO KOPUCTh. 3araJbHUMHU TCH-
JCHIISIMA JJTs1 IHO3EMHUX MPAaBOBUX CUCTEM € yHi(iKarlist
PI3HHX acHeKTiB PO3BUTKY ILMBIJIBHOTO Ta TOPTOBEIHHOIO
npaBa (Ha CyJ4acHOMY €Talli PO3BUTKY, IEPEBAYKHO KOMEp-
uiitHoro mnpasa). Lli Bci npoueck BijoOpakaroTh iHTerpa-
[iF0 TOCTIONAPCHKUX (TIAMPUEMHHUIBKAX) Ta IMBUTBHUX
(mpuBaTHHX) BIAHOCHH, IO BigOyBarOTHCSA Yy CBITI B IIi-
JoMy Ta B Mexax €Bpormeiicbkoro Coro3y, 30Kkpema, i3
TUMH KpaiHaMu, SKi OIparHyTh 0 HbOTO MPHEIHATHCE.

[IpobnemaTrka MUTaHb, OB’ I3aHUX 13 MOPSAKOM 3ac-
TOCYBaHHS 3aC00iB MI>XHAPOIHO-TIPABOBOTO 3aXHCTy IPH-
BaTHUX IPaB, IOCIIPKyBaiach y (yHIaMEHTAIBHUX NPAIX
Takux HaykKoBIliB, sk M.O. Baiimyparos, M.B. Bypomen-
cekuii, FO.0. Bonommn, B.H. Jlenucos, O.JI. Konunenko,
A.P. Kpycsn, I.1I. Cninenko, B.A. Tamiit, FO.M. Tonuka,
B.JI. ®enopenko, O.®. dpunpkuit, B.M. Ilanosain,
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C.B. lleBuyk, O.C. lemurydeHko Ta iH.

VY nepeBakHil OiIBIIOCTI, MDXKHAPOIHI MEXaHI3MH 3a-
XHCTY UMBUIBHUX (IIPUBAaTHUX NpaB) pO3IJIAIUCH Y
KOHTEKCTi 3aXMCTy NpaB JIIOJAWHH 1 TPOMAISIHUHA 3 T10-
3MLIT KOHCTUTYLIHHOTO IMpaBa, sIKi € CKJIQJIO0BOI 1HCTH-
TYTy 3aXUCTy NIpaB JroauHU. besrmocepennbo mpobiemu
MDKHApOJHOTO 3aXUCTy IPUBAaTHUX (UMBUIBHHX) IIpaB
nmociimxysamu B.I1. I'pubanos, A.C. Josrept, H.C. Ky3-
HenoBa, P.A. Maiigarauk, H.M. Muponrenko, €.0. Xa-
putoHoB, .M. llleBueHko Ta iH..

OctanHi mofii y CBiTI 3yMOBHIIM 3HA4YHy YBary o
NPUBATHUX BITHOCHH B KOHTEKCTi JOTPUMAaHHS IIPaB JIIO-
JIUHH, TIPUAULIIOYN yBary MexaHi3MaM 3aXHCTy 4YecTi,
TiIHOCTI JIFOUHHM, 3aXKCTy BiJl HACHJIHCTBA KIHOK Ta Iii-
Teil, 3a0e3MeYeHHs paBa Ha CBOOOMY KOXHOI JIFOJMHHU.
OpnHak, KpiM OCHOBHHX IPaB JIFOJUHH, SIKI BU3HAYeHI Jlek-
Japauni€ro Mpas JIIOJUHU, HOPMH MDKHApOIHOTO NpUBAT-
HOTO IIpaBa PETYJIOIOTh TAKOX LHUBLIBHO-TIPABOBI, Ci-
MEHHI Ta TPyIOBi BiTHOCHHH 3 iHO3eMHHM (200 MiKHa-
POAHMM) ENEMEHTOM, a TaKOX LHUBUIBHO-IIPOLECyalbHi
BIZIHOCHHH, IJ0 BUHHKAIOTh Y pa3i HACTaHHS FOPUANYHOTO
3B’SI3KY 13 MIPABONOPSIKAMHU IBOX a00 OiibIIe qepKaB.

METOIO CTATTI € pocniiokeHHS 1 BU3HAYEHHS
0COOJTMBOCTEH, 1110 MAIOTh BPaXOBYBaTHCh i1 4ac oOpa-
HHS €EKTUBHOTO IPaBOBOTO MEXaHI3My 3aXHCTy IpH-
BaTHUX (I[MBUTFHUX MpPaB), YYACHUKAMHU SKUX € TpoMa-
JSIHU Pi3HUX KpaiH (1HO3eMHHH eJIeMEHT).

PE3YJIBTATHU

Hacammepen citi 3a3Ha4UTH CKIIAIHICTh BU3HAUYCHHS
CaMOoro HOHATTS «IPAaBOBHH MEXaHi3M MIXXHAPOTHOTO 3a-
XHUCTy TPUBATHUX TpaB». HarmioHanmpHI 3aCO0M 3aXUCTY
NPUBAaTHUX IIPaB € IOCTaTHHO BHU3HAYEHHMH, Y KOXKHIH
JIepKaBi, 1 peani3yloThbcsi Yepe3 BCTAHOBJIEHY CHCTEMY
JIep)KaBHHUX, MPAaBOOXOPOHHUX Ta CYAOBHX OpIaHiB, SKi
3a0e3MneuyroTh MpaBo 0coOM Ha 3aXUCT MOPYIIEHUX IIU-
BIJIBHUX IIpaB Ta iHTEpPECiB, a TaK € BU3HAYCHUMH MeXa-
HI3MH pealtizallii mpaBa Ha 3axXHCT B KOXHIH JepikaBi.
[ousTTSl «TIpaBOBHH MeXaHi3M» JOCIHIIKYBalIOCh 3Hau-
HOIO KUTBKICTIO BUCHHUX, OJTHAK €JIHE TEOPETUYHE BU3HA-
YeHHs Joci BincyTHE. Tak, «paBOBUI MEXaHi3M PO3TJIs-
JAETHCS SIK «OPTaHi30BaHUH KOMIUICKC IOPUANYHHX 3aCO-
0iB, HEOOXITHMH 1 TOCTATHIA A NOCATHEHHS KOHKpET-
HOI METH», «IK Hallp IOPUANYHHUX PEryJATOpiB MpaB,
000B’s13KiB, 3a00pOH, MPUHIHUIIB, MPE3yMIIil, (QiKIiH,
CTPOKIB, MPOIEIYpP, BKIFOYAOUH MEBHI MipH 320X0YCHHS
Ta Mip BIANOBINAJIBLHOCTI», «SK JIOTIYHA CHCTEMa MpPaBO-
BOTO PETYJIIOBAaHHS, KA BUPAKAETHCSA Yepe3 0COOTUBOCTI
CHELiaIbHO-IOPUMYHOTO BIUIMBY Ha NEBHE CYCIIIbHE
BITHOIICHH» [2, ¢. 66]. Haiibinmpmr moBHUM, HA HaITy
IOyMKy, € Bu3HadeHHs nane O.d. CkakyH, sKka 3a3Hauae,
IO MPAaBOBUIA MEXaHI3M BUPAXKAETHCS Y €AHOCTI CHCTEMH
MIPaBOBUX 3ac00iB, CIIOCOOIB 1 POpM, 332 JOTTOMOTOFO SIKFIX
HOPMATHUBHICTh IIpaBa NEPEBOJUTHCS B YHOPSAAKOBAHICTH
CYCHUIBHUX BITHOCHH, 33/I0BOJIEHSIOTECS IHTEpeCH Cy0’ k-
TiB IpaBa, BCTAHOBIIOETHCS Ta 3a0€3MeUyeThCs MPABOIIO-
psanok [1, c. 498].

BpaxoByrour 0COOJHBOCTI MPHUBATHO-MAHHOBUX Bij-
HOCHMH, MEXaHi3M 3aXHCTy LUBUIBHHMX TNpaB CJiJ| BU3HA-
YaTu K CUCTEMY MailHOBHX Ta HEMalHOBHX 3aco0iB Ta
METO/IB, SIKi BUP)KAIOTHCS Y TIOETAITHOMY JIOCSITHEHHI Tpa-
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BOBOI'O pE3YJIbTATy, KiHLEBOI METOI SKOIO € peajbHe
BiTHOBJICHHS IMOPYIICHUX CyO €KTUBHHUX MpaB, MOYMHA-
I0YM i3 OCOOMCTOro 3BEpHEHHS 10 IPaBOIOPYIIHUKA
CTOCOBHO YCYHEHHS HETIPaBOMIPHOI TOBEIIHKH, HASBHICTH
MOYJTBOCTI 3BEPHEHHS JI0 HAIIOHAJIBHUX 3aC00IB 3aXHCTY
(mep>xaBHI OpraHW, YHOBHOBAaXKCHI 3IMCHIOBATH 3aXHCT
MIPUBATHUX NpaB), HasIBHICTh MOXKJIMBOCTI 3BEPHEHHS JI0
CYJOBUX OpraHiB B KpaiHi IPOXUBAHHS], IepeOyBaHHs
(mocriitHoro abo0 TMMYacOBOTr0), HAsBHICTH MOMIUBOCTI
3BEPHEHHS 32 3aXMCTOM MAafHOBHX IpaB Ta IHTEPECIB JI0
MDKHapOJHHX IHCTUTYILIH, SIKi CTBOPIOIOTHCS BiIMOBIIHO
JI0 HOPM MDKHAapOJHOTO TIpaBa, i, 3aKIIOUYHHM ETalloM
Mae OyTH MOMJIMBICTh MIHCHOTO BiJHOBJICHHS MOpYIIE-
HUX TpaB Ta IHTEpEeCiB 4Yepe3 MOXKIMBICTh BUKOHAHHS
CyIIOBOTO pillIeHHS a00 pIMIeHHS iHIIUX YIOBHOBAKCHHIX
OpraHiB.

MixHapoJHa cHcTeMa 3aXUCTy IPHBAaTHUX IpaB, IMO-
OyZnoBaHa TaKMM YHHOM, 100 KOXKHA JIFOJIMHA Maja MOX-
JIUBICTh HE JIMILE 3aXMCTHTH, ajieé W MONEPEeIUTH II0pY-
HICHHS CBOIX IMPaB, a TAKOXX BIJHOBUTH, Y pa3i morpedw,
BIXKE MOPYILEHE TIPaBo.

OTxe, cucrema 3axo[iiB, CIIPSIMOBaHMX Ha 3aXHCT 1
OXOpOHY NpPUBATHUX IpaB, BU3HAYAE MEXaHI3M 3aXUCTy
NPUBATHUX TPaB. AHANI3 HALIOHAJTEHOTO 3aKOHOJABCTBA
i MDXKHapOIHO-TIPABOBUX AaKTiB IPU3BOAUTH O MOXKIH-
BOCTI ITOJIUTY TaKHUX 3aXOJIiB Ha TPH TPYITH.

[lepury rpymy ckmamaroTe pearyrodi aii. [lo peary-
I0YUX i MOXJIMBO BIJHECTH BIAIOBIAHI 3aXOIH, IO
cripsiMmoBaHi Ha (hopMyBaHHS ab0 BCTAaHOBJICHHS (aKTy
37I0BXKHMBAHHS TIPaBOM, 1 MalOTh 3a METY 3aroOiraHHs MOB-
TOpPEHHS TAKOTO 3JIOBKMBaHHS, IPUITMHEHHS Horo, Ta / ado,
3a MOJKJIMBOCTI 3MEHILIEHHS MOJIMBUX HETAMHUX HACIIiJI-
kiB [3, c. 1]. Tak, iCHy¥OTh Mi>XKHApO/IHI HAIliOHATBHI HOP-
MAaTHBHO-IIPABOBI aKTH, 110 BCTAHOBJIIOIOTH 3a00pOHY IHC-
KpUMIHALIi JIIOJCH 13 0OMEKESHIUMH MOXIUBOCTSAMH a00
Jrofed 13 IHBaNIJHICTIO, 1 BOAHOYAC i€ IIJJa HU3KA SK
MDKHApPOIHHX, TaK i HAIlIOHAIBHUX 3aKOHOJAaBYHX IOJIO-
’KEHb, 110 BCTAHOBJIIOIOTH IIPABOBI BUMOTH 1 MOXJIUBICTh
MTOJIATH BIATIOBIAHI CyOBI MO30BH 10 (Hi3UIHHUX UM IOPH-
IUYHUX 0Ci0, SIKi MOPYIIYIOTh TaKi BUMOTH, a0 1HIINM
YUHOM MOPYIIYIOTh 3aKOHH, a00 OOMEXYIOTh IpaBa Ta-
KHX 0Ci0.

Jo npyroi rpynu BKJIFOYAOTHCS KOPEKIHHI 3aX0/u.
TakuMu 3axoaMM y MEXaHi3Mi 3aXHCTy IpaB MOXKIHBO
BU3HAUYUTH 1ii, SKi 3a0e31e4yBaTUMyTh BUIIPABJICHHS CH-
Tyarii, TyT OyZie MaTH Miclie MisUIbHICTh, CIPSIMOBaHA HA
BiTHOBJICHHS TIOPYIIeHUX TpaB [3, c. 1]. Tak, Hanpukia,
MOXJTFBICTh BIITHOBHUTH TOPYIICHHS TITHOCTI Ta YECTi JIFO-
JIUHH, TUITXOM CIPOCTYBAaHHS HEIOCTOBIpHOI iH(Opma-
1ii; yCyHyTH MOPYLISHHS, 10 JOITyCKAIOThCS Ii/T 9ac oi-
HIOBaHHS ETHIYHOTO MOXO/KCHHS JIOJUHU; 3abe3nede-
HHS BIATIOBIAHUX YMOB Ul OE3MEYHOTO >KUTTS JIIOACH,
3aCTOCOBYIOUH e()CKTHBHI 3aCOOM MPABOBOTO 3aXHCTY, a
TaKOX MOJJIMBICTh 3aCTOCYBaHHsSI NpaBa Ha BiJIIKOIY-
BaHHS 3aBJaHOI IIKOIM, BKIIOYAIOYH IMIATPUMKY BIiIIIO-
BIJJTHAX MPOLIECYAIbHUX 3ac00iB, sl MOCTPaXKAAIO] CTO-
POHW, 1 SIK HACTIJOK, KOPEKLiHHI 3aX0a1 3A1HCHIOITH 00-
poTEOy 3 Oe3kapHicTio i Oe3misutpHICTIO. Hampuknan, y
pa3i MopymieHHS COI[iabHUX IIPaB JIFOJUHHA, 000B’S30K
HE JIMIIE BiTHOBUTHU MOPYIICHE MPaBo, a TAKOX BiJIIKO-
JyBaTH 3aBJIaHy K MaTepiallbHy Ta 1 MOpalbHYy LIKOXY.

3a pe3yibpTaTaMH 3aCTOCYBAaHHS MEPIIUX ABOX il K
MDKHApOIHI, TaK 1 HamiOHAaNBHI OpPTaHW, IO HAaIUIeH]

NOBHOBA)XCHHSMH CTOCOBHO 3aXHCTy Ta OXOPOHH IIpH-
BaTHHUX TIpaB, 3000B’s3aHi 3MIMCHUTH Iii, AKi mependadeHi
TPETHOI0 TPYIOIO0 3aXOIiB, IO OYAyTh CIPSIMOBaHI Ha
3a0e3nedeHHs] MiDKHapOAHOI cdepu IMPaBOBITHOCHH i3
BTUICHHSIM TaKHUX MPHHIHUIIB 10 KOXKHOTO HAIlIOHATHHOTO
3aKOHOJIABCTBA, IO 3a0E3MeuyIOTh IOTPUMAHHS MpaBa,
BCTaHOBJICHHS crpaBeanuBocti [3, ¢. 1]. Tak, ne nisuib-
HICTB, CIIpSIMOBaHa Ha ()OPMYBaHHS 1 3MIITHEHHSI CYCII1JIb-
HOTO MDKHApOJHOI'O CepellOBUINA Y JycCl MOBHOI IMOBaru
JI0 TIPUBATHHX Ta IHIIMX IpaB JIIOAWHY i TPOMaAsSHUHA B
LJIOMY, TaK 1 10 OKpEMHX 0ci0 30Kpema.

3a3HaueHi 3aX0JM 3aXHCTy NPUBATHUX IIPaB MOXYTb
3MIHIOBATHCH 3aJIE)KHO BiJ 3MICTy TpPaBOBIAHOCHH, SKi
MPU3BEIH JI0 NPaBOMOPYILCHHS, 3aJISKHO BiJ MOBHOBA-
JKEHBb OCi0, sSKi 3IIMCHIOIOTh TAKUA 3aXUCT (YIIOBHOBaXKEHI
OpraHy, IPaBO3aXUCHUKH, 200 CaMO3aXHCT, B MEKax J03-
BOJIGHHX 3aKOHOM). [IeBHI yCKJIaJHEHHS y NMHUTAaHHAX 3a-
XHCTY NPUBATHUX IIPaB MOXE BUKJIMKATH METa, Ky Iepe-
CIIYIOTh 0COOM, SIKi MOCTPaXKIaJd BHACIIAOK MPAaBOIO-
pywenns. Hanpukiaza, BHACHIIOK TEXHIYHOI HECIIPAaBHOCTI
TPaHCIIOPTHOTO 3aco0Y, sIKa BUHUKIIA 3 BUHU BUPOOHHKA,
oco0a 3a3Haia KO 370pOB’I0 1 MaTepiaibHi BTpaTH. Y
JTAHOMY BHIIQJIKy, METOIO € BiJIIIKOJyBaHHS LIKOJH 3/0-
POB’10 (BiOIIKOAYBAaHHS BUTpAT Ha JIIKYBaHHSA), BIIIIKO-
JIyBaHHS MOpAaJbHOI IIKOMH, i BiANIKOTYBAaHHS MaTepi-
aNpHOI IIKOAM (BTpaTa TPAHCIOPTHOrO 3aco0y, IO MaB
TexHiuHi Baan). OgHaK ocoba, Mo 3aBaaia KON, MOXE
HE MaTd IIEBHUX MOXKJIMBOCTEH CTOCOBHO 33/I0BOJICHHS
yCiX BUMOT OJHOYACHO, a OTXKe, IIOCTpakaaliii 0cobi He-
00XxigHO OyJe BHM3HAUUTHCH 13 TPIOPUTETAMH B OTPH-
MaHHI Bi/{IIIKOAYBaHHS 3aBIaHUX BTPAT.

Tako, MOKe BAHUKHYTH CUTYallisl, B IKi 0c00a, sika
3IiiCHIIIA TTOPYIIEHHS TpaB iHIIo1 0co0H 1 3aBaaia 30MT-
KiB, MOKE BIIXWIUTH yCi MpeTeH3ii, mo Oyiau momaHi
MOCTPAKAAIOI0 CTOPOHOIO CaMOCTIHHO. Y Takomy pasi,
0e3yMOBHO, IOCTpaXKaaIiid 0co01 JOBEAETHCSA 3BEPTATUCH
J0 cyny (HaliOHATBHOTO YH, Y BHIAJKAX BCTAHOBJICHHX
3aKOHOM JI0 MDDKHAPOJTHHUX CYIOBHX IHCTaHIII) 3a 3axuc-
TOM CBOIX IpaB. Y pasi, KOJIHU 1 HOCTPakIaI00 0CO00I0, 1
3a0/il0BaYeM IIKOAW BHCTYNAIOTh TPOMAJSHU YU IOPH-
JUYHI 0COOM, sIKI € Cy0’€KTamu IMpaBa OMHI€l AepiKaBU
nuTaHb He BUHMKae. OJHAK 3HAYHI YCKIAIHEHHS y BU-
KOPUCTaHHI 3arajibHOi CHCTEMH MIKHApPOIHOTO 3aXHUCTY
NPUBATHUX MPaB BUHHUKAIOTH Y pa3i HasBHOCTI y CKJIaAi
MPABOBIJJHOCHH TaK 3BAHOTO iIHO3EMHOTO €JIEMEHTY.

3akon Ykpainu «IIpo MikHapoaHe mpHBaTHE IPaBO
BU3HAYAE TEPMiH «IHO3EMHHH SNEMEHT» K O3HaKy, sKa
XapaKTepH3ye IPUBATHONPABOBI BiJTHOCHHH, L0 PETYIIIO-
FOTBCS 1M 3aKOHOM Ta BHUSBISETHECA B OJHIN a00 KUIBKOX 3
Takux opm:

—Xxo4a 0 OIMH YYaCHUK IPABOBITHOCHH € TPOMaISTHH-
HOM YKpaiHH, KU MPOXKUBAE 32 MeKaMH YKpaiHH, iHO-
3eMLeM, 0co00r0 0e3 rpoMaIIHCTBA a0 1HO3EMHOIO OpH-
JIAYHOIO 0C00010;

— 00’€KT NPaBOBITHOCHH 3HAXOAWTHCS HA TEPUTOPIT
1HO3EMHOT JIep)KaBH;

— IOpUAMYHUI (aKT, 110 CTBOPIOE, 3MiHIOE a00 TMpH-
MIMHSE MTPAaBOBITHOCHHY, MaB Y Ma€ MICIle Ha TEPUTOPil
iHO3eMHOI nepxasu [4].

Busnauenns, Bkazane y 3akoHi «[Ipo MibKHapoaHe mpH-
BaTHE MPaBoy», HAaKTUIHO BU3HAYAE CTPYKTYPY MPaBOBiJI-
HOIIIEHHSI, [0 BKJIIOYA€ OCHOBHI €JIEMEHTH: Cy0 €KT Io-
PYIUICHUX TPaBOBIIHOCHH, 00’€KT, HA IO caMe CIIPSAMO-
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BaHA BHMOTA BiIHOBIICHHA a00 BiJIIKOAYBaHHSI, a TaKOXK
3MICT TOPYLIEHOTO NPaBOBIAHONIEHHS — IO CaMe CIIPH-
YUHWIO MOPYIICHHS MpaB i 000B’sI3KiB. YCi i CKIAIOBI
MalOTh BPaxOBYBaTHCh y pa3i BHUPIMIEHHS NHUTaHHA
CTOCOBHO OOpaHHS MEXaHi3My 3aXHCTY MOPYIIEHOTO TpaBa,
a caMme, SIKi 3aXOJU € OTIEPATHBHUMH ISl BUPIMICHHS, SKi
caMme FOPUCIUKIIHHI OpraHH CIPOMOXKHI €()eKTHBHO 1 B
MOBHOMY 00Cs31 TIOHOBUTHU IOpYIIEHE MPaBO Ta CHOHY-
KaTH J10 BUKOHAHHS 000B’SI3KiB HAJIE)KHUM YHHOM.

Tak, BU3Hauarouu cy0’€KTiB MOPYIIESHOTO 1paBa, CIij
BCTaHOBHTH, UM € YIACHUKAMHM ICHYIOUMX NPABOBITHOCHH
¢izuuni abo ropuauyHi ocoOm pi3HMX aepkaB. ToOTo
cy0’eKTOM y MallHOBMX BiJHOCHHAX € CTOpPOHA, sKa 3a-
peecTpoBaHa B iHO3EMHIN AepkaBi (HAIPUKIIAT, TPOMaIs-
HUH 1HO3eMHO{i JlepKaBH, ocoba 0e3 rpoMaasHCTBa, 1HO-
3eMHa OpraHizallis, iHo3eMHa nepxkaBa). OmgHaK € i Taxi
BITHOCHHH, B SKUX CyO €KTH IMBIIBHUX BiTHOCHH MO-
KYTh HAJEXKaTH 10 OIHIE] IepxKaBH, ajie 00’ €KT, CTOCOBHO
SIKOTO BUHHUKJIMA CHIPHI BiTHOCHHHU, TIepeOyBa€e 3a KOPIIO-
HOM. BUHUKHEHHS, 3MiHA Ta MPUIIMHCHHS [IUBIIBHUX BiJ-
HOCHUH MOXYTh OYyTH TOB’Si3aHi 3 IOpUAMYHUM (pakToMm,
II0 MaB YW Ma€ Micue 3a KOpJOHOM (YKJIaJeHHS JIOro-
BOpY, 3aIlOJISIHHS IIKOAM, CMEPTh CHaJKOJaBIs TOILIO)
[5, c. 6-7].

[IpuBatHi (UMBiIBHI) BIJTHOCHHU PETYIIOIOTHCS HOP-
MaMH TpaBa BiImoBimHOI mepxkaBu. OMHAK, MOXKYTH BH-
HHMKaTH BiIHOCHMHH, SIKI 32 O3HaKaMH He IIAnaaarThs ado
HE MOXXYTh OYTH BperyjiIbOBaHi HOpMaMH HaliOHAJIHLHOTO
3aKOHOZABCTBA 1 HE MIUITAIOTh BUPILIEHHIO B IOT0 MeXax.
VY naHoMy BHIIQJIKy MOBa ijie He Mpo cy0’€eKTIB mpaBo-
BIZIHOCHH, a NP0 CY0 €KTIB BiJIHOCHH, OCKUIBKH Y MeXax
HalliOHAJIBHOTO 3aKOHOJABCTBA MOXYTh OYTH BiACYTHI
HOPMH, IO PETYJIOIOTH MpaBHia MOBEIIHKH 1HO3EMHHX
TpOMaJIsiH, ¥ BIATIOBITHO CIiJ] 3aCTOCOBYBAaTH JIOKTPHHU
MDKHApOJHOTO NMPHUBAaTHOTO MpaBa, 33 SKUMH 3arajJbHUM
€ TBEp/DKEHHS, 0 00’ €KTOM MDKHApOJHOTO IPHBATHOTO
TIpaBa € TIPaBOBITHOCHHY, YCKJIATHEHI iIHO3EMHUM €JIEMEHTOM.

Cnijg 3a3HAYNTH, IO IHO3EMHHH €JIEMEHT MOXKE BH-
paXaTHCh Y TPBOX SKOCTSX: Hacammepeln, K Cy0’ eKT
mpaBa. Takum cy0’€KTOM € TPOMAASHUH iHO3EMHOI Jiep-
JKaBH, 1THO3eMHA OpraHi3allis Yd iHO3EMHA JeprKaBa, OJIHAK,
0co0M MyOJIIYHOTO MpaBa JIMIIE B TOMY pa3i BU3HAIOTHCS
Cy0’€KTaMM MIDKHApOJHOTO IPUBAaTHOTO IIpaBa, KOJH
BCTYNAIOTh Y NPUBATHI BITHOCHHHU 3 (i3MYHMMH a00 IOpH-
JuyHAME ocobamu. [lo-apyre, iHO3eMHUMH elleMEeHTaMHU
BU3HAIOTHCS 00’ €KTH TPaBOBITHOCHH, 1110 3HAXOJSITHCS 32
MeXaMU KpaiHd, Ha TepHUTopii iHIIoi gep>xasu. [lo-TpeTe,
IHO3EMHHM €JIEMEHTOM BHU3HAIOTHCS IOPHAWYHI (aKTH
(mii abo momii), MO0 BHHHUKIN HAa TEPHUTOpIi IiHIIOI Aep-
XKaBH, 32 KOPIIOHOM.

Yci 3a3HaveHi KaTeropii iHO3EMHOTO €IEMEHTY MOXKYTh
BHCTYIIATH K CaMOCTIHHO, TaK W y CYKYIHOCTI OAWH 3
omuuM. Tak, y pasi 3aBAaHHS MIKOIU JHKEPEJIOM ITiJ[BU-
IeHOT HeOe3eKr 1HO3eMHOMY T'POMaJITHUHY, Y pa3i BHU3-
HAueHHsl TpPEeIMETy I030BYy Cllifi OyZe BCTaHOBJIIOBATH
Micle peecTpalii TPaHCIIOPTHOTO 3aco0y, IO ITiUIATaEe
BIJIIIKOJYBAaHHIO, & TaKOX TPOMAISIHCTBO MOCTPaXKAAIO]
ocobu. Y pasi mopyIIeHHs 3000B’3aIbHUX MPABOBITHO-
CHH, YJaCHHKaMH SKHX € IOpHUINYHI 0coOu, 3apeecTpo-
BaHI B pI3HHX KpaiHaX, OCOOJIMBO, y pa3i YKIaJeHOTO
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JIOTOBOPY MiX IOpHINYHUME ocobamu 3 Ykpainu i 3 Ilo-
JBINI, A€ Topy4uTeneM abo rapaHTOM BHUCTYNA€ IOPH-
muaHa ocoba 3 JlaTBii. ¥ mpoMy pasi ans TOTpUMAaHHS
yCiX NMPaBOBUX ACIEKTiB IIPABOBITHOCHH HE0OXimHO Oyme
BHU3HAYATH, HOPMH SKOi KpaiHu a0o sIKi MKHApPOAHI aKTH
CIIiI 3aCTOCOBYBAaTH, a TAaKOXX BHU3HAYUTH, OO SKOTO
IOPUCAUKIIIHOTO OpraHy 3BepTaThCh.

BUCHOBKH

Ha mincraBi npoBeAEHOrO JOCIIIKEHHS MOXKIJIHBO
BU3HAYMTH, 1110 BU3HAUCHHS IEBHOTO MEXaHI3My 3aXUCTy
MIPUBAaTHUX MpaB 0coOIMBE 3HAYCHHS Ma€ YiTKE BH3HA-
YEeHHSI €JIEMEHTIB NOPYIIEHUX PaBOBIAHOCHH. Y Tporeci
pearizamii mpaBa Ha 3aXWCT y BIJHOCHHAX, ¢ OepyTh
y4acTh IPOMAaJSIHU Pi3HHUX JEPKaB, MOXE BHHHKATH KOH-
(kT MK HOpMAMH HAMmiOHAIHHOTO 1 MIKHApPOIHOTO
npasa. CaMe 11 yHUKHEHHS TaKuX KOH(QUIIKTIB y BCIX Aep-
JKaBax MPOBOJSATHCS 3aX0JM CTOCOBHO yHiikallii mpaBo-
Bux HOpM. Lli mpomecu mpoBoAATECA K y Mexkax €Bpo-
neiicekoro Coro3y, Tak i y BchboMy cBiti. Hapasi,
MDKHApOJHI IHCTUTYILII MaroTh BIUTMB JIMIIE Ha Ti Jiep-
XKaBH, SIKI parugikyBanyd BIAMOBITHI MIXHapOIHI IOT0-
BOpH, O/IHaK, 3araJIbHOBU3HAaHI MDKHAPOJHI TpaBuIIa, sKi
CIPOIIYIOTh MEXaHIi3M 3aXWCTy NpPUBATHUX IIpaB, HE y
MOBHOMY 00Cs13i, 1 HE 3aBXAU CIPHHAMAIOTECS OKPEMHMH
KpaiHamMH. A TaK, aKTyalbHOTO 3HA4eHHS HaOyBa€ i CBi-
ToBa yHi(iKaIis, ska Mae OyTH CIpsSMOBaHa Ha BCTAHOB-
JICHHS €IMHUX NPaBWJI MOBEIIHKH, a TAKOXX BH3HAYCHHS
e(EeKTHBHUX 3aX0/liB BiIIOBIIAIFHOCTI, SIKi MOXKYTb OyTH
3aCTOCOBaHI 10 TPABOMOPYUIHHWKIB 13 00O0B’SI3KOBUM
KOHTPOJIEM iX BUKOHAHHS i3 HANpAIFOBAaHHAM 3aXOJiB iX
NPUMYCOBOT'O BUKOHAHHS.
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