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npasa HABC
Ocaynenxo Auapiii Onexkcanaposud, Tepemryk Mukona Mukosiaiiopud
MMPOBJIEMH MMOALTY ITPABA HA ITPUBATHE TA MYBJIITYHE B KOHTEKCTI
HOPUTATHEHHA 10 MYBJITYHO-IPABOBOI BUIHOBIJAJBHOCTI Y NYBJIITYHOMY
ITPABI

IIpobGnema po3mexyBaHHsI MyOIiYHOTO Ta MMPUBATHOTO MTPaBa, HE3BAKAKOUU Ha ii po3poONIeHICTh Ta
OararopiuHUN JOCBIA JOCIIIKEHHSI HE BTpadae CBOET aKTyaIbHOCTI H TIOHHHI.

BaxxnuBuM Ta akTyaJbHUM 3aJUINAETBCS 1€ TMUTAHHA JJIs1 BHUPIIIEHHS MPOOJeMH YiTKOrO
BU3HAUEHHs MyONIYHMX Trajy3edl Tmpasa, 3a TMOPYLUIEHHS HOPM SIKMUX HACTyMae HOPUANYHA
BiIMOBIAAJIbHICTb.

IIpn mocnmigkeHH! LPOTO MUTAHHS OyJaM CTBOPEHI pi3HI Teopii MOy MpaBa Ha MPHUBATHE Ta
nyOJivHe, BHOKPEMJICHO 0arato KpuTepliB iXHbOTO pO3MEKYBaHHS.

Cnin 3a3Ha4YMTH, IO BU3HAYUTH MEXY MOy IMpaBa Ha MyOniyHe 1 MpUBAaTHE B 3HAYHIA Mipi
MOYKHA 32 PaXyHOK aHaJIi3y rajy3eil mpasa, siki 10 HUX HaJIeKaTb.

IIpn ubomy, cepen 3apyOi’KHUX Ta BITYM3HSHHX HAYKOBLIB HEMAa€ YITKOI MO3ULII 3 MPUBOAY
BITHECEHHS THX YU 1HIIUX rajly3edl mpasa 0 MyOIiYHOrO YU MPUBATHOTO.

Ax BigzHawae B.JI. Tkauenko, sikmo B VYkpaini, HimMeyunmHi Ta iHImMX KpaiHaX pPOMAaHO-
TepPMaHCBHKOI MPAaBOBOI CUCTEMH Tajly3b KPUMIHAJIBHOTO NMPaBa TPAAULIHHO BiIHOCHTBHCS 1O MyONIYHUX,
To y ODpaHuii BU3HAYAETBCSA SIK Tajly3b IPHUBATHOTO NpPaBa, OCKIJIBKA OUIBLIICTD HOTO IOJIOKEHD
CIIPSIMOBAaHI Ha 3aXUCT MPHUBATHO-TIPABOBHX 1HTEpeCiB cy0 ekTiB mpasa [1, c. 80].

AHanoriyHuX BUCHOBKIB moxoautb 1 O.M. AmBpocosa Ta I'HO. ATtasiH, siki BKa3ylOThb Ha Te, IO
IO TPUBATHO-TIPABOBUMH BH3HAIOTBCS Ti Traily3l Mpasa, siKi CPOpPMOBaHI 3a pPaxXyHOK TICHOTO
B3a€MO3B 3Ky IMIIEPATHBHIX Ta AUCIIO3UTUBHUX HOpM [2, c. 1857].

Ile o3Hauae, mo MOALN mMpaBa Ha MyOJiiYHE 1 MPHUBATHE Ma€ BaroMHi BIUIMB HAa CHCTEMYy ITpaBa
neprKaBH, TOOTO Mae HE JIUIIE TEOPETUYHE, a W MPAKTUYHE 3HAYCHHS.

JloCHiIKeHHST TUTaHHS BU3HAYEHHsI MOHATH NMPHUBATHOTO Ta MyOJNiYHOrO TpaBa Ta KPHUTEPIiB iX
PO3MEXKYBaHHS Ma€ K MPAKTHYHE, TaK 1 TEOPETHIHE 3HAYCHHSI.

Tak, TeopeTHYHa BIACTUBICTb HOCIIIKEHHS I1€] TPOOIIEMATUKY MOJISTAE B TOMY, IIO 1€ € HAYKOBO
OOrpyHTOBaHE MIATPYHTS IJIs1 MOAAJBINNUX PO3POOOK B rayy3eBUX IOPUANYHUX HAYKaxX B LIJIOMY Ta Teopii
npaBa 30KpeMa.

Ak 3a3Havae 3 mporo npusoay €.0. Mamaii, y TeOpeTH4HIN IUIOLIMHI TOCHIKEHHS] MUTAHHS
pO3MeXKyBaHHS MpaBa HaOyBae 0COOIMBOrO 3HAYEHHS AJISI MOAAJIBINOI CHCTEMarn3alii 3aKOHONABCTBA|3,
c. 44].

[IpakTryHe 3Ha4YeHHs PO3MISAAY 3a3HAYEHOrO NMHUTAHHS MOJISITa€ y HEOOXiTHOCTI BUKOPHUCTAHHS
TaKUX TEOPETHUYHHX PO3pOOOK NpU 3MIWCHEHHI MPABOTBOPUOCTI Ta MPABUJIBHIA peanizamii NMpaBOBHX
HOPM Y TIPOLIEC] MPABO3aCTOCYBAHHSI.

3 mporo mpusony ciia noroxutuck 3 O.5. KypOaroBuMm, skuii BKa3zye Ha Te, IO 3 SICYyBaHHS
KpUTEPIiB MOy MpaBa Ha MyOjivHe Ta MPUBATHE € HANOIIBIN BAXKJIMBUM JIJIsl IPABOTBOPYHMX OPraHIB
IUTS TIOJAJIBLIOTO 3’ SICYBAHHS XapakTepy 1HTepecy, SIKUi noTpedye OXOPOHHU Ta BUPOOJIEHHSI BIAMOBITHOTO
IIPaBOBOTO pexumy [4, c.98].

ITepmn 3ragku mMpo BHOKPEMIIEHHsS! MyOJNIYHOTO Ta NMPHUBATHOTO TpaBa SIK OKPEMHUX MPABOBHX
KaTreropii 3’ IBJSIFOTHCSA Y MPALIX BIJOMOTO TaBHbOPHUMCBHKOTO FOPUCTa YIIbIaHa.

Bin 3a3HauaB, O KpUTEpieM iX PO3MEXKYBAHHS € T€, IO MOXKHA Ha3BaTH iHTepecoM. Tak, s
nyOIiYHOrO MpaBa XapakTepHUM € IHTepec Tpomand, mo 3ade3medeHuil mpaBOM Ta MiATPUMAHUN
IepKaBOK0, a JJIs NPUBAaTHOTO IpaBa — IHTEpEC NPUBATHUX OCIO 3 TPUBOAY IXHBOTO MAaHOBOTO
CTAHOBUINA Ta B3a€MOBITHOCHH 3 IHIINMH cy0’exTamu mpasa [5, ¢. 157].

[TonokeHHs, 3ampPONIOHOBAaHI YNBIIIAHOM 3 MPHUBOAY BHU3HAYEHHS Ta KPHUTEPIFO PO3MEXKYBAHHS
nyOJiYHOTO Ta MPUBATHOTO TpaBa Oyl HE3MiIHHUMH MPOTSITOM TPUBAJIOTO MPOMIKKY Yacy.

AJe He3BaXKarOUM Ha Te, IO CydacHa KJIACHYHA IOPUAMYHA HayKa He 3amepeduye 1CHYBaHHS
1HTepecCy SIK KPUTEPIF0 PO3MEKYBaHHS MyOIIYHOTO Ta MPUBATHOTO MPaBa, BOHA BU3HAYAE U 1HII KpUTEPIi,
AKI pa3oM 3 iHTepecoM (OPMYIOTb P KOHLENUid PO3yMiHHS AMXOTOMIi TpaBa Ta OpPraHivHO
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JOTIOBHIOKOTH OITHA OIHY.

Posmsnaroun nmuTaHHSA MOALTY NpaBa HAa NMPUBATHE Ta MyOJiyuHE, CJiJl 3BEPHYTUCS O 3arajibHOrO
BUEHHSI PO MPABO BUIJIOMY Ta CHCTEMY TIpaBa 30KpeMa.

Binomo, 110 npaBo € OaraTopiBHEBOK Ta HEOAHOPIAHOK CTPYKTYPOIO, IO CKIIANAETHCS 31 3HAUHOI
KUJTBKOCTI CTPYKTYPHO B32EMOIIOB SI3aHUX KOMITOHEHTIB.

Tak, Mary30B BH3HAa4ae CHUCTEMy TIpaBa sIK BHU3HAUEHY CTPYKTypy IIpaBa, IO CKJanacs
00’ EKTUBHO, BHACIIIOK PEAJIbHO ICHYIOUHX CYCIIJIPHUX BiTHOCHH, IO PO3BUBAKOTHCS [6, ¢. 373].

IIpy 1pOMy BIH MIAKPECTIOE, LIO CTPYKTypa IpaBa € IOPUIAUYHHM BHPAKEHHSIM CTPYKTypH
cycminbctBa [7, ¢. 277].

Take BU3HAUEHHS MIATPUMYETHCS MeENEXiHUM, KU 3a3Ha4ae, IO CHCTEMA IpaBa sIBIISIE COOOIO
BHYTPIIIHIO TOOYIOBY MpaBa, IO MOJISITaE y €IHOCTI 1 B3a€EMO3B 513Ky IIIOUMX MPABOBUX HOPM 1 Pa3oM 3
THM Y TIOALJI TIpaBa Ha BITHOCHO CAMOCTIiHI CTPYKTYpHI eneMentH [7, c. 278].

AHanoriuae posymiHHs cuctemu npaBa mae i O.®. Ckakyn. Ha ii aymky cmcrema mpasa €
CHUCTEMOIO CYCIIJIbHUX Ta 00’ €KTHBHO 3YMOBJIEHUX BIJHOCHH, IO BKJIFOYAIOTH B Ce0e IIHIA KOMILIEKC
NOB’SI3aHUX MIXK COOOI0 HOPM MpaBa OKPEMOI Nep’KaBH, SKi JIOTIYHO PO3MOAIIEHI MiX COOOK Ha
BiTHOCHO CaMOCTIHI, y3TOIKeHI Mik co00r0 yacTunu [8, ¢. 294].

Takum 4UHOM, 3 HEBEJTUKMMH BIIMIHHOCTSIMH, ajieé B I[IOMY FOPUINYHA HAYKA € OOHOCTAWHOK Y
BU3HAUEHHI Ta PO3yMiHHI KaTeropii CHCTEMH IpaBa.

Ane Ha Hamy AyMKy, HAiOLIbII BIYYHMM BU3HAUEHHSM CHUCTEMHM TIpaBa € TIOHSTTS,
3anporionoBane O.®D. CkakyH, OCKUIbKH B IOPIBHSIHHI 3 IHIIMMH aBTOPaMH, BKJIIOYAae B nediHILiO
KOMIUIEKCHICTbh, & HE CTPYKTYPHICTh CUCTEMH IpaBa, IO € CBIAYEHHSIM HE MPOCTO 1€papXivHoi MoOynoBU
CUCTEMH MpaBa, a i O3HAKOIO B3AEMO3B SI3KY Ta B3aEMOJII HOPM, IO BXOMSATD A0 i€l CUCTEMHU.

OTxe, cucreMa mpaBa sIBJsiE COOOK CKIIQJHY KAaTEropiro, IO BKIKOYAaE B cede Takli CKIIaIOBI
YAaCTUHH SIK TajTy3l Ipasa.

Takum YMHOM, TIPU JOCHIIKEHH] MyONiYHOrO Ta MPHUBATHOIO MpaBa CIIiJi BPaXOBYyBAaTH Te, IO I
cdepu mpaBa — myOniyHa Ta MPUBATHA BKIFOYAIOTh B ceOe rpymnH rajiys3eil mpasa, MpH LIbOMY MPHUBATHE
NPaBO HOCUTH AUCIIO3UTHBHUHN XapaKTep 1 XapaKTepH3y€eThCs PiIBHICTIO CY0'€KTIB MPaBOBITHOCHH.

Cniz 3a3HaUUTH, IO HE 3BAKAIOUM Ha ritodani3auiil Hi Ta iHTerpawiiiHi mpoLecH, 0 BKIIOYAOTh
y cebe i <«3OMMKEHHs» MPaBOBUX CUTEM, MOALN TpaBa Ha NPUBATHE Ta MyOJidYHE NepIl 3a BCe
XapaKTEPHUM ISl POMAHO-T€PMAHCHKO MPABOBOi CUCTEMH.

3okpema, P. JlaBun Bif3HAYMB, IO HE3BAKAKOUM HA TE€, LIO CTPYKTYpa POMaHO-T€PMAHCHKOTO
npasa sBISIE COOOK0 OIHY CHCTEMY, B YCIX KpaiHaX POMAaHO-T€PMAHCHKOI MPaBOBOi CiMi 3yCTpidaeThCs
NOAILT TIpaBa Ha MpUBaTHE Ta myoumiure [9, c. 60].

Ha nymky K.I. Bonmnku, nmyOnidHe mpaBo € MpaBOM, IO BUPAXKa€e IEPKaBHI, MIXKIEP’KaBHI Ta
cycminpHi iHTepecu [ 10, ¢. 85].

OpuriHanpHi BH3HAUEHHS TMOHATh MyONIYHOrO Ta MPHUBATHOIO IpaBa HANAIOTh BYEHi-
KOMIIApaTHBICTH.

3okpema C.II. IlorpeOHsik po3ymie myOsiyHE NpPaBO SK MIACHCTEMY IpaBa, IO PETYJIIOE
BITHOCHHH, sIKi TIOB’sI3aHl 3 JISUTbHICTIO E€P’KaBH Ta MICIEBOTO CaMOBPSIIyBaHHS, a MPUBATHE MPABO SIK
i ICUCTEMY TpaBa, L0 PEryJIOE BIAHOCHUHH, SIKI 0€3MOCepeNHbO He MOB sA3aHl 3 iSJIbHICTIO IEPXKaBH Ta
MicreBoro camospsinyBanHs [11, ¢. 112].

X. bexpy3 Bu3Hadae myOniyHe MpPaBO SIK CYKYIHICTb rajy3ed Ta 1HCTUTYTIB, IIO BHU3HAYAIOTh
CTaTyc 1 MOPSAOK AisNBHOCTI Aepxkasu. Ha BiaMiHy Bin myOsnivyHOro, MpUBaTHE MPABO CIPSMOBAHE HA
KOHKPETHUX CyO’€KTIB Ta TOB’sI3y€ MPHUBATHUX OCIO y MpOLEeC] 3aXHUCTy BIACHUX OCOOHMCTHX IHTEpECiB
[12, c. 274].

Taxkum 4MHOM, B Cy4acHIH OPUANYHIN HAyLl ICHYIOTh Pi3HI TOYKH 30py HAa PO3yMiHHS MyOJiYHOTO
Ta IPUBATHOTO NPaBa.

Ha namy nymKky, nmpuBaTHE mpaBo sIBJIsiE COOOK0 CYKYITHICTh NMPAaBHJI MOBENIHKH Cy0'€KTiB IMpaBa,
10 BU3HAYAIOTh IXHIH MPaBOBHH CTaTyC y MPaBOBIAHOCHHAX MK PIBHUMH CyO'€KTaMH mpaBa i HOCHTb
TUCTIO3UTHUBHHH XapaKTep PEryIIOBAHHS LIMX MPABOBITHOCHH.

[IyOniyHe mpaBO MOXKHA BU3HAYUTU SIK OCOOJMBY CYKYIHICTH NMPAaBOBHUX HOPM 1MIEPATHBHOTO
XapakTepy, IO PEryIIOITh BITHOCHHU MiJK CYO'€KTaMH MpaBa, IO 3HAXOAATHCS Y MM AMOPSAKYBaHHI.
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Sk BUIIIMBAE 3 BUIICBUKIIAACHOI'O, MUTAHHSA PO3MEKYBAHHA HY6J'IiLIHOFO Ta NPUBATHOTI'O IIpaBa
HOCHTB aKTyaJIbHUH XapakTep 1 3yMOBIIOE€ HeOOX1AHICTh MOAAJIBINOI PO3POOKH 3ralaHol MPOOIEeMaTHKH.
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[podecop xadeapu Teopii aep:kaBu

Ta npasa Ta dinocodii
MixHapoaHoro €KOHOMIKO-
TYMAHITAPHOIO YHiBepCHUTETY K.I0.H.,
npogecop

Ocayaenko Oaexcanap IBanoBuu
KOMIIO3NLIIA NPABO3ACTOCOBHUX AKTIB

B cywacHOMy OKMTTI 3Ha4Hy pOJb BIAICPAIOTH MPABO3acTOCOBHI  akTu. [IpaxThka
NPaBO3aCTOCYBaHHs IMOKA3yeE, IO 3aKOHHICTh 1 OOIPYHTOBAHICThH NMPABO3aCTOCOBHHX PIIIEHb B 3HAYHIN
Mipl 3aJI€KUTh BiJI MPABUIBHOI MOOYIOBH KOMITO3HULI{ MPaBO3aCTOCOBHHUX aKTIB.

IIpaBo3acTOCOBHMI aKT Ma€ CIOBECHO-JOKYMEHTAJbHE BUPAXKEHHS 1 sBISE COOOK pPI3HOBUI
MUCHMOBOTO TEKCTY IOPUANYHOTO Xapakrepy. Sk 3a3nagae C.B. IlleBuyk, TEKCT — 1€ CYKYITHICTb PEYEHb,
00’ €THaHUX Y TEMAaTUYHY i CTPYKTYPHY HLIICHICTD 32 MpaBUJIAMU TIEBHOI MOBHOI cuctemu [1, ¢. 132].

3 HaBeOEHOro BU3HAUEHHs BUAHO, IO TEKCT — Iie MEBHIM YMHOM OPraHi30BaHA, TICHO IOB s13aHA
iH(pOopMarist, 0 Y CBOKO Hepry Mae cBoi ckianosi enemenTd. C.B. IlleBuyk TakoX MiIKPECIIOE, MO TEKCT
IOKYMEHTa TOBHHEH MICTHUTH II€BHY apryMEHTOBaHy i1H(OpMamio, BUKJIAAEHY CTHCIO, TIPaMOTHO,
3p0o3yMUIO Ta 00’ €KTHBHO, O€3 MOBTOPEHb 1 BXXKHBAHHS CJIB 1 3BOPOTIB, sIKI HE HECYThb 3MICTOBOTO
HABaHTAXXECHHs. BiH oOopMII€TECS y BUDIISAAL CYLIJIBHOTO CKIIAgHOTrO TeKeTy. CyLinbHUN CKIaqHUI TEKCT
OOKYMEHTa MICTUTh TPaMaTU4YHO 1 JIOTIYHO Y3TOMKeHYy 1H(QOpMALil TpOo YHNpPaBIlHCHbKI il Ta
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