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010 OKPEMUX HEY3I'OJ[)KEHOCTEM Y TEOPII
KPUMIHAJIBHOI'O ITIPABA YKPAIHU

Kaouko Bosiogumup MukosainoBuy

JOTICHT Kadepu My OTiTHO-TIPABOBUX JUCITUTIIIH
binonepkiBchbKuii HalllOHATBHUM arpapHUil YHIBEPCHUTET,
Ykpaina

Ha tenepimHiit yac y KpuMiHaJILHOMY MpaBi PO3YMIHHS MOHSATTS «KPUMIHAJIbHE
IPABOMOPYIICHHS 3HAXOAMUTHCS Y LEHTP1 YBaru BUBYEHHS Ta JOCIIIKEHHS JTaHOTO
nuTaHHsA. JlaHe TOHATTS € HOBUM Yy KpPUMIHAJIBbHOMY TIpaBl, OCKUIbKH Y
Kpuminanbnomy kojnekci Ykpainu 1960 p. Ta tenepimuabomy KKY neBnuit nepioa
BUKOPUCTOBYBAJIOCS MOHSATTS «3JI0UUHY.

AKTyalbpHICTh JJaHOTO NMHUTaHHSA Ha AyMmMKy Cupopyk LI. momsrae y tomy, 110
MEPMAHEHTHUH MPOILIEC YAOCKOHAIICHHSI YNHHOTO 3aKOHO/IaBCTBA, IKUH € Pe3yIbTaTOM
IIBUJKOI 3MIHU CYCIUJIBHHUX BIIHOCUH, BUCTYNAa€ HEOOXi1THOW YMOBOIO ITiJIBUILEHHS
e()EeKTUBHOCTI HOTO MPAKTUYHOTO 3acTocyBaHHA. OCOOIMBOrO 3HAYCHHS BIAMOBIAHA
npouenypa HaOyBae y cdepl KpumiHanbHOro mpasa. Heponmiku 3akoHy Mpo
KPUMIHAJIbHY BIJNOBIJANbHICTD MOXYTh CIPUYUHUTH KaTACTPO(IUuHI HACTIAKUA IJIS
7101 HU3KKM CYO’€KTIB: TPABOMOPYIIHUKH, TOTEPIUI, OpPraHu JOCYJA0BOIO
po3ciiayBaHHs, cyaai Tomo [3, €. 401].

3a ct. 7 KKY 1960 p. nane mOHATTSA PErIaMEHTYBaJOCs HACTYIHHUM YHUHOM:
3JI0YMHOM BU3HAETHCS MepedoaueHe KpUMIHATBHUM 3aKOHOM CYCIUIBHO HeOe3MeuHe
nmissHES (i a0o Oe3misIBbHICTB), IO TMOCATAaE Ha CYCHUIBHUM JIaJ YKpaiHH, HOro
MOTITHYHY 1 EKOHOMIYHY CUCTEMH, BJIACHICTh, 0CO0Y, IMOJITHYHI, TPYI0B1, MAiHOBI Ta
1HIIl MpaBa 1 cBOOOAM TpOMaJsH, a TaK CaMoO 1HIIE nepeadadyeHe KPUMIHAIbHUM
3aKOHOM CYCHUIBHO HeOe3MeuHe TisTHHS, SKe MocsATae Ha nmpaBonopsaok [1].

YV nmirouomy KKV, 3rigHo cr. 11 — KpuUMiHajgbHUM MpPaBOMOPYLIECHHSM €
nepenbaveHe uuM KojekcoM cycniipHO HeOe3neyHe BUHHE MisiHHA (i abo
0e3isTbHICTD), BUNHEHE CY0’ €KTOM KPUMIHAILHOTO MPABONOPYIICHHS [2].

Ha namy nymky y KKY npocniakoByeTbcsi IEBHA HEJIOTTYHICTD, @ CaM€ HaPHUKJIaI,
po3aun VIl OcobauBoi yacTunu nijJ Ha3Boko «KpuMiHabHI TPaBOMOPYILIEHHS Y cdepi
rOCTIOIAPCHKOT JISIIBHOCTI» MICTUTh BIANMOBIIAIBHICTh 32 MPOTHUIPABHI JISTHHS, €
MoKapaHHs nepeadadeHo B BHII mo30aBieHHs Boui 3a 4. 1 ¢T. 199 Bix Tppox 10 cemu
pokiB. Tenep mocTae MUTaHHSA, a SIKi 1€ MPABOMOPYIIICHHS, BAXOSTYH 3 Ha3BU PO3LTY,
Ko BiamoBigHO g0 4. 5 cr. 12 KKVY mepeagbadeno, mo TSHKKHM 3JI0YMHOM €
nepenbauene muM KogexkcoM mistHHS (i 9u O€3/ISUTBHICTB), 32 BUMHEHHS SIKOTO
nepeadaueHe OCHOBHE MOKapaHHsA y BUAl mrTpady B po3Mmipi HE OUIbIIE IBAIIATH
I’ATA TUCSY HEOMOJATKOBYBaHUX MIHIMYMIB JIOXOJIB I'pOMajsiH a00 Mo30aBlICHHS
BOJI1 Ha CTpoK He Ounbiie aecsaty pokiB? Takux npuxianiB 3 KKY mMoxna HaBectu
YIMAJIo.

Takox Tpeba 1mie 3BepHyTH YyBary Ha nymky Cugopyk LI. 3 mpuBomy
HEY3roJIPKEHOCTEN B 1HIIKUX IHCTUTYyTaX KPUMIHAJIBHOTO MpaBa YKpaiHW, MpPO TE€ LIO0
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«CTapl» TEPMIHU BXKE HE MOXkHa OyJI0 BUKOPHCTOBYBATH Y 3B’s3Ky 3 mosioto y KK
VYkpainu kateropii «KpuUMIHaJbHUX MPOCTYIKIBY», alleé iX 3aMiHa MPUKMETHHUKOM
MIPOTUIIPABHUMA HE € BAAIOI0 3 TOYKU 30PY JOKTPHUHAIBHOTO TIYMAdC€HHS MOTO CYTi.
Takoxk, MPOTUMPABHICTh, SIK OJHA 3 O3HAK KPUMIHAIHHOTO IPABOIOPYIICHHS, 5K
MPaBUJIO CIIPUAMAETHCS Ha PIBHI 000B’A3KOBOI (pikcarlii moaiOHOTO POy ACNIKTIB Y
KK VYkpainu. BianmoBimHo, 3M1HCHIOIOYN TaKy 3aMiHy, 3aKOHOJABEIb 3BYKY€E KOJIO
000B’SI3KOBUX O3HAK KPHUMIHAJIHLHOTO MPABOMOPYIIEHHS TIABKU 7O MPOTUIIPABHOCTI,
3aJIMIIAIOYM 11032 YBarorwo yci 1Hmi. Y SAKOCTI MPUKIALy MOXKHA HaBECTU
TepMIHOJIOT14HI ckiaaHoll, mo BuHuKIM y Po3mim VIII KK Ykpainu. HaszBy ioro
OyJ10 3MIHEHO 1 BUTJIsia€ BOHA 3apa3 Tak: OOCTaBUHMU, 1110 BUKIIOYAIOTh KPUMIHAIBHY
nporturpaBHicTh JisHHA. [Ipore Bxke y cr. 36 KK VYkpainu (Heobximna o6opona)
3a3HAYAETHCS, IO OCTaHHS MPENCTaBiisi€e COOOI0 Jii, BUMHEHI 3 METOI 3aXUCTY
OXOpPOHIOBAHUX 3aKOHOM MPAB Ta IHTEPECIB 0COOU, KA 3aXUIIAETHCS, a00 1HIIIOT 0cO0H,
a TAKOX CYCHUIBHUX 1HTEPECIB Ta IHTEPECIB JIEPkKABU BiJ CYCHUIIBHO HEOE3MEYHOTO
MOCSATaHHS IUISIXOM 3aIOAISIHHSI TOMY, XTO MOCSITa€, KON, HEOOX1/THOI 1 1OCTaTHHOT
B JIaHi1il OOCTAHOBII JJIsI HETAHOTO BIIBEPHEHHS YW MPUIIMHEHHS MOCSATAHHS, SKIIO
IpU [IbOMY HE OYyJIO JOMYIIEHO MEPEBUILICHHS MeX HeoOxiaHo1 oboponu [3, c. 403].
ToOTO mocTae NUTAHHS, YU 3aXUCT BiJ CYCHUIbHO-HEOE3MEYHUX MOCITaHb YU
MPOTUIIPABHHUX, SIK1 epeadoadeni Hopmamu KKY?

TakuM 4YWMHOM, BpaxOBYIOUM BHINEBHUKIAJCHE, HEOOXIJHO OMpanbOBYyBaTH
BUKJIQJICHI HEY3TO/PKEHOCT! Y KPUMIHAIBHO-TIPABOBIM HAYIll 3 METOI0 HEIOMYIIECHHS
MOMMWJIOK KBasi(ikaIii MpOTUIIPABHUX JisIHb, a TaKOX JJIS CIIPABKHbOTO MaHyBaHHS
MIPUHITUIIIB BEPXOBEHCTBA ITpaBa Ta 3aKOHHOCTI.
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